UIdaho Law

Digital Commons @ UIdaho Law
Idaho Supreme Court Records & Briefs

12-10-2012

Mulford v. Union Pacific Railroad Clerk's Record v.
2 Dckt. 39991

Follow this and additional works at: https://digitalcommons.law.uidaho.edu/
idaho_supreme_court_record_briefs
Recommended Citation
"Mulford v. Union Pacific Railroad Clerk's Record v. 2 Dckt. 39991" (2012). Idaho Supreme Court Records & Briefs. 4113.
https://digitalcommons.law.uidaho.edu/idaho_supreme_court_record_briefs/4113

This Court Document is brought to you for free and open access by Digital Commons @ UIdaho Law. It has been accepted for inclusion in Idaho
Supreme Court Records & Briefs by an authorized administrator of Digital Commons @ UIdaho Law. For more information, please contact
annablaine@uidaho.edu.

SUPREME COURT
OF THE

STATE OF IDAHO
CRAIG L. MULFORD an ndividual

Plaintiff-Appellant

vs.
UNION PACIFIC RAILROAD, a forel n
Co

ration

Defendant-Respondent

---------p
Hon. Stephen S. Dunn

District Judge

A pea Ied from the District Court of the Sixth
Judicial District of the State of Idaho, in and for

Bannock

----

County.

Reed W. Larsen

COOPER & LARSEN, CHARTERED

x__

Attomey _ _ _

For Appellant

X

Steven T. Densley

Union Pacific Railroad Com an
X

For Respondent _X_ __

d y0

20!2

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK
CRAIG L. MULFORD, an individual
Plaintiff-Appellant,
vs.
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_______________
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Appeal from the District Court of the Sixth Judicial District of the State of
Idaho, in and for the County of Bannock.
Before HONORABLE Stephen S. Dunn District Judge.
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Case: CV-2009-0004313-PI Current Judge: Stephen S Dunn
Craig L. Mulford vs. Union Pacific Railroad

Craig L. Mulford vs. Union Pacific Railroad
Date

Code

User

10/30/2009

LOCT

MEGAN

Clerks

Mitchell Brown

NCPI

MEGAN

New Case Filed-Personal Injury

Mitchell Brown

SMIS

MEGAN

Summons Issued

Mitchell Brown

COMP

MEGAN

Complaint and Demand for Jury Trial Filed

Mitchell Brown

MEGAN

Paid by: Cooper &
Filing: A4 - Personal injury
Larsen Receipt number: 0040072 Dated:
10/30/2009 Amount: $88.00 (Check) For:

Mitchell Brown

JANA

Plaintiff: Mulford, Craig L. Attorney Retained Reed Mitchell Brown
W Larsen

11/18/2009

CAMILLE

Affidavit of Return; srvd on UPRR thru Jennifer
Frederick on 11-5-09

Mitchell Brown

12/7/2009

MARLEA

Filing: 11 - Initial Appearance by persons other
than the plaintiff or petitioner Paid by: union
pacific railroad co. Receipt number: 0044342
Dated: 12/7/2009 Amount: $58.00 (Check) For:
Union Pacific Railroad (defendant)

Mitchell Brown

CAMILLE

Answer; aty Steven Densley for UPRR

Mitchell Brown

CAMILLE

Defendant: Union Pacific Railroad Attorney
Retained Steven T Densley

Mitchell Brown

12/21/2009

CAMILLE

Order for submission of informationfor scheduling Mitchell Brown
Order; (counsel to submit paperwork within 14
days)

12/24/2009

CAMILLE

Notice of service - UPRR Answers to Plntfs First Mitchell Brown
set of lnterrog and UPRR Response to Plntfs First
set of Requests for Production of Documents;
aty Steven Densley

1/6/2010

CAMILLE

Joint Statement Submitting Information
forScheduling Order;
aty Reed Larsen and
Steven Densley

ATTR

ATTR

1/19/2010

HRSC

CAMILLE

Judge

Mitchell Brown

Hearing Scheduled (Jury Trial 11/02/2010 09:00 Mitchell Brown

AM)
CAMILLE

Hearing Scheduled (Jury Trial 01/11/2011 09:00 Mitchell Brown
AM) 2nd setting

1/21/2010

CAMILLE

Mitchell Brown
Notice of Service - (First set of lnterrog. and
request for production of documents to plntf) aty
Steven Densley for UPRR

2/9/2010

CAMILLE

Joint Stipulation to Vacate Trial Dates and
Request for Scheduling Conference; aty Steven
Densley for UPRR

3/4/2010

CAMILLE

Notice of service -Answers to First set of lnterrog Mitchell Brown
and req for Production of documents: aty Reed
Larsen

3/11/2010

CAMILLE

Notice of service - First Supplemental Answers to Mitchell Brown
First set of Requests for Production ofdocuments:
aty Reed larsen

HRSC

Mitchell Brown
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Case: CV-2009-0004313-PI Current Judge: Stephen S Dunn
Craig L. Mulford vs. Union Pacific Railroad

Craig L. Mulford vs. Union Pacific Railroad
Date

Code

User

Judge

3/17/2010

CAMILLE

Notice of service - Second Supplemental Answers Mitchell Brown
to First set of Requests for production of
documents; aty Reed larsen

4/19/2010

CAMILLE

Notice of service - Second Supplemental
Mitchell Brown
Response to First set of Requests for Production
of documents: aty Reed larsen

5/24/2010

CAMILLE

Notice of taking Audio visual Deposition of Craig
Mulford on 7-1-2010@ 10am: aty Steven
Densley for UPRR

Mitchell Brown

5/26/2010

CAMILLE

Objection to Audio Visual Deposition of Craig
Mulford;
aty Reed Larsen

Mitchell Brown

7/1/2010

CAMILLE

Amended Notice of Taking Audio Visual
Mitchell Brown
Deposition of Craig Mulford; set for 7-8-2010 @
1Oam: aty Steven Densley for UPRR

7/28/2010

CAMILLE

Second Amended otice of Taking Audio Visual
Mitchell Brown
Deposition of Craig Mulford; atySteven Densley
forUPRR

HRVC

BRANDY

Hearing result for Jury Trial held on 01/11/2011
09:00 AM: Hearing Vacated 2nd setting

Mitchell Brown

HRVC

BRANDY

Hearing result for Jury Trial held on 11/02/2010
09:00 AM: Hearing Vacated
1st setting

Mitchell Brown

HRSC

BRANDY

Hearing Scheduled (Scheduling Conference
11/05/2010 09:45 AM)

Mitchell Brown

CAMILLE

Order setting status conference; set for
11-5-2010 @ 9:45 am: s/ Judge Brown
10-26-2010

Mitchell Brown

BRANDY

Hearing result for Scheduling Conference held on Mitchell Brown
11 /05/201 O 09:45 AM: Interim Hearing Held

CAMILLE

Scheduling order and notice of Trial setting;
Judge Brown 11-10-2010

CAMILLE

Hearing Scheduled (Jury Trial 09/27/2011 09:00 Mitchell Brown
AM)

5/1/2011

CAMILLE

Plaintiffs witness disclosure; aty Reed Larsen

Mitchell Brown

5/10/2011

CAMILLE

Notice of service - Third supplemental response
to first set of requests for production of
documents; aty Reed Larsen

Mitchell Brown

3/13/2011

CAMILLE

Notice of service - fourth supplemental response Mitchell Brown
to first set of requests for production of
documents: aty Reed Larsen

3/16/2011

NOELIA

Motion for limited admission of Thomas Hayden;
aty Steven Densley for UPRR

NOELIA

Affidavit of Thomas Hayden; aty Steven Densley Mitchell Brown
for UPRR

NOELIA

Order for limited admission of Thomas Hayden ;
aty Steven Densley for UPRR

10/26/2010

11/5/2010

INHD

11/10/2010
11/12/2010

3/17/2011

HRSC

s/

Mitchell Brown

Mitchell Brown

Mitchell Brown

uc:1Lt::.
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Case: CV-2009-0004313-PI Current Judge: Stephen S Dunn
Craig L. Mulford vs. Union Pacific Railroad

Craig L. Mulford vs. Union Pacific Railroad
Date

Code

User

Judge

6/20/2011

CAMILLE

Notice of service - Fifth supplemental response to Mitchell Brown
first set of requests for production of documents:
aty Reed Larsen

7/1/2011

CAMILLE

Notice of Deposition of Rod Johnson on
8-23-2011 @ 9am: aty Reed Larsen

CAMILLE

Notice of Deposition of Al Davis on 8-24-2011 @ Mitchell Brown
9am: aty Reed Larsen

7/18/2011

CAMILLE

Union Pacific Railroad Companys Designatijon of Mitchell Brown
witnesses; aty Steven Densley for UPRR

7/22/2011

CAMILLE

Stipulation to vacate Trial; aty Steven Densley for Mitchell Brown

Mitchell Brown

UPRR
7/26/2011

CAMILLE

Order vacating Trial; this matter is VACATED:
s/ Judge Brown 7-25-2011

Mitchell Brown

8/3/2011

CAMILLE

First Amended Notice of taking Deposition of
Stephen Morrissey, PhD.: 8-25-2011 @ 9am

Mitchell Brown

8/25/2011

CAMILLE

Order setting scheduling conference; set for
9-16-2011 @ 9am: s/ Judge Brown 8-24-2011

Mitchell Brown

CAMILLE

Hearing Scheduled (Scheduling Conference
09/16/2011 09:00 AM)

Mitchell Brown

CAMILLE

First Amended Notice of taking Deposition of
Mitchell Brown
Michael D Freeman PhD on 11-15-2011@ 10am:
aty Steven Densley for UPRR

INHD

BRANDY

Hearing result for Scheduling Conference
scheduled on 09/16/2011 09:00 AM: Interim
Hearing Held

Mitchell Brown

CONT

BRANDY

Hearing result for Jury Trial scheduled on
09/27/2011 09:00 AM: Continued

Mitchell Brown

CAMILLE

Another Scheduling Order and notice of trial
setting; s/ Judge Brown 9-26-2011

Mitchell Brown

CAMILLE

Hearing Scheduled (Jury Trial 03/27/2012 09:00 Mitchell Brown
AM)

CAMILLE

Notice of taking deposition to preserve testimony Mitchell Brown
of Dr. Michael Freeman; set for 11-15-2011 @
1pm: aty Reed Larsen

BRANDY

Hearing Scheduled (Motion 11/14/2011 09:00
AM)

Mitchell Brown

CAMILLE

Defendants verified motion for a protective order
prohibiting trial preservation deposition for Dr.
Michael Freeman expedited decision requested:
aty Steven Densley for UPRR

Mitchell Brown

CAMILLE

Notice of service - Sixth supplemental response
to first set of lnterrog and req for production of
documents: aty Reed Larsen

Mitchell Brown

HRSC

9/16/2011

9/26/2011
9/27/2011

HRSC

11/1/2011

11/9/2011

HRSC
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Case: CV-2009-0004313-PI Current Judge: Stephen S Dunn
Craig L. Mulford vs. Union Pacific Railroad

Craig L. Mulford vs. Union Pacific Railroad
Date

Code

User

11/14/2011

DCHH

BRANDY

Hearing result for Motion scheduled on
Mitchell Brown
11/14/2011 09:00 AM: District Court Hearing Hel<
Court Reporter.none
Number of Transcript Pages for this hearing
estimated:

CAMILLE

Order granting defs motion for protective order;
s/ Judge Brovvn 11-14-2011

Mitchell Brown

CAMILLE

Plaintiffs Memorandum in opposition to defs
motion for protective order; aty Reed Larsen

Mitchell Brown

11/17/2011

CAMILLE

Minute Entry and Order; Court GRANTED, the
Mitchell Brown
motion for pro1ective order and asked counsel for
def to prepare an appropriate order for the courts
signature: st Judge Brown 11-16-2011

11/30/2011

CAMILLE

Plaintiffs updated witness disclosure; aty Reed
Larsen

1/19/2012

CAMILLE

Notice of takirwg deposition of Dr. Richard Wathne Mitchell Brown
on 2-7-2012@5pm: aty Steven Densley

CAMILLE

Notice of takirwg Audio Visual deposition of Craig
Mulford on 2-7-2012: aty Steven Densley

2/9/2012

CAMILLE

Notice of service - 7th Supplemental Response to Mitchell Brown
First set of rectuests for production documents:
aty Reed LarsEn

2/13/2012

CAMILLE

Amended notice of taking deposition of Dr.
Richard Wathne on 3-1-2012 @ 5pm

Mitchell Brown

CONT

BRANDY

Hearing result for Jury Trial scheduled on
03/27/2012 09:00 J!\M: Continued

Mitchell Brown

HRSC

BRANDY

3/2/2012

Judge

Mitchell Brown

Mitchell Brown

Hearing Scheduled (Jury Trial 05/14/2012 09:00 Mitchell Brown
AM)

CAMILLE

Order setting status conference; s/ Judge Brown Mitchell Brown
3-13-2012

HRSC

CAMILLE

Hearing Scheduled (Status Conference
03/16/2012 11 :00 AM)

Mitchell Brown

HRHD

BRANDY

Hearing result for Status Conference scheduled
on 03/16/2012 11:00 AIVI: Hearing Held

Mitchell Brown

CAMILLE

Defendants Motion in lirnine to exclude from trial
any testimony IJy Michael D Freeman PhD and
Richard A Wat:hne, MD concerning specific
causation; aty Steven Oensley for UPRR

Mitchell Brown

CAMILLE

Mitchell Brown
Notice of heari r,g; set for Motion in Limine to
exclude from t.-ial any testimony : on 4-6-2012 @
1Oam: aty Steven Densley for UPRR

3/22/2012

CAMILLE

Minute Entry a11d Order; Court advised counsel Mitchell Brown
Def notice thei .- hearing for argument on 4-6-2012
@ 10am: s/ Judge Brown 3-22-2012

3/23/2012

CAMILLE

Motion in limine; aty Reed Larsen

Mitchell Brown

CAMILLE

Memorandum in support of plaintiffs motion in
limine; aty Reed Larsen for plntf

Mitchell Brown

3/13/2012

3/16/2012
3/19/2012

ua1e: ~/LU/LUlL
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Craig L. Mulford vs. Union Pacific Railroad
Date

Code

3/23/2012

3/27/2012

HRSC

3/29/2012

4/6/2012

4/9/2012

4/10/2012

HRVC

User

Judge

CAMILLE

Affidavit of Javier L Gabiola in support of plaintiffs Mitchell Brown
moitons in limine: aty Reed Larsen

CAMILLE

notice of hearing; plntfs Moitons in Limine on
4-6-2012@ 10am: aty Reed Larsen

Mitchell Brown

CAMILLE

Hearing Scheduled (Motion 04/06/2012 10:00
AM)

Mitchell Brown

CAMILLE

Notice of service - Eighth Supplemental
Mitchell Brown
Response to first set of requests for production of
documents:
aty Reed Larsen

CAMILLE

Defendants Opposition to plaintiffs motins in
limine; aty Steven Densley

Mitchell Brown

CAMILLE

Plaintiffs Memorandum in opposition to
defendants motion in limine to exclude from trial
any testimony by Michael Freeman PhD and
Richard Wathne, MD Concerning specific
causation;
aty Reed Larsen for plntf

Mitchell Brown

CAMILLE

Affidavit of Javier GAbiola in support of plaintiffs
Memorandum in opposition to defs motion in
limine to exclude from trial any testimony by
Michael D Freeman Phd and Richard A Wathne
MD concerning specific causation; aty Reed
Larsen:

Mitchell Brown

CAMILLE

Notice of video Trial Deposition of Michael
Freeman, PHD MPH, D.C: aty Reed Larsen

Mitchell Brown

CAMILLE

Notice of video Trial Deposition of Jeffrey B Opp; Mitchell Brown
aty Reed Larsen

CAMILLE

Notice of Video Trial Deposition of Stephen J
Morrissey PHD CPE PE:
aty Reed larsen

Mitchell Brown

CAMILLE

Order of Assignment of case for Trial; this
matter will be with Judge Dunn for further
proceedings: s/ Judge Brown 3-29-2012

Mitchell Brown

BRANDY

Hearing result for Motion scheduled on
04/06/2012 10:00 AM: Hearing Vacated; Judge
Dunn will hear these motions

Mitchell Brown

CAMILLE

Reply Memorandum in support of plaintiffs
motions in limine; aty Reed Larsen

Mitchell Brown

CAMILLE

Notice of hearing; set for 4-23-2012 @2pm:
aty Ste4ven Densley for UPRR

Mitchell Brown

CAMILLE

Union Pacific Motions in limine; aty Steven
Densley for UPRR

Stephen S Dunn

CAMILLE

Union Pacifies Memorandum in support of its
motion in limine; aty Steven Densley

Stephen S Dunn

CAMILLE

Defendants Motion in limine to exclude from Trial Mitchell Brown
Negligence and Causation Testimony by Stephen
J Morrissey PhD CPE PE: aty Steven Densley
for UPRR

CAMILLE

Plaintiffs second Motionns in limine; aty Reed
Larsen

Mitchell Brown

Date: 9/20/2012
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Case: CV-2009-0004313-PI Current Judge: Stephen S Dunn
Craig L. Mulford vs. Union Pacific Railroad

Craig L. Mulford vs. Union Pacific Railroad
Date

Code

User

Judge

CAMILLE

Memorandum in support of plaintiffs second
motions in limine: aty Reed Larsen

CAMILLE

Affidavit of Javier L Gabiola in support of Plaintiffs Mitchell Brown
second Matins in limine; aty Reed Larsen

CAMILLE

Hearing Scheduled (Motion 04/23/2012 02:00
PM)

CAMILLE

Defendants Motion in limine to exclude from trial Mitchell Brown
negligence and causatjion testimony by Stephen J
Morrissey PhD CPE, PE: aty Steven Densley for
UPRR

4/13/2012

CAMILLE

Amended Notice of video trial Depositon of
Michael Freeman, PHD, MPH D.C: aty Reed
Larsen

4/17/2012

CAMILLE

Affidavit of Javier Gabiola in support of plaintiffs Stephen S Dunn
memorandum in opposition to defs motion in
limine to exclude from trial negligence and
causation testimony by Stephen J Morrissey PhD
CPE PE: aty Javier Gabiola

CAMILLE

Union Pacific Rail road companys motion in limine Stephen S Dunn
regarding personal injury report filing; aty Steven
Densley for UPRR

CAMILLE

Memorandum in support of UPRR Motion inlimine Stephen S Dunn
regarding personal injury report filing: aty
Steven Densley for UPRR

CAMILLE

Memorandum in opposiiton to plaintiffs second
Stephen S Dunn
motions in limine to exclude portions of expert
testimony of George Page: aty Steven Densley
for UPRR

CAMILLE

Union Pacific Railroad companys Memorandum Stephen S Dunn
in oppositoin to plaintiffs second matins in limine
regarding evidence of work life expectancy and
early retirement at ag 60: aty Steven Densley for
UPRR

CAMILLE

Memorandum in opposition to plaintiffs second
motions in limine to exclude portions of expert
testimony of George Page: aty Steven Densley

CAMILLE

Plaintiffs Memorandum in opposition to defs
Stephen S Dunn
motion in limine to exclude from trial Negligence
and causation Testimony by Stephen J Morrissey
PhD, CPE: aty Javier Gabiola

CAMILLE

Plaintiffs memorandum in opposition to UPRR
Motions in limine: aty Javier Gabiola for plntf

Stephen S Dunn

CAMILLE

Notice of hearing; set for Motion in limine on
4-23-2012@ 2pm:

Stephen S Dunn

CAMILLE

Plaintiffs Memorandum in opposition to UPRR
Companys Motion in limine regarding personal
injury report filing: aty Javier Gabiola for plntf

Stephen S Dunn

CAMILLE

Reply Memorandum in support of plaintiffs
second motions in limine; aty Javier Gabiola

Stephen S Dunn

4/10/2012

HRSC

4/19/2012

Mitchell Brown

Mitchell Brown

Stephen S Dunn

Stephen S Dunn

Date: 9/20/2012
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Case: CV-2009-0004313-PI Current Judge: Stephen S Dunn
Craig L. Mulford vs. Union Pacific Railroad

Craig L. Mulford vs. Union Pacific Railroad
Date

Code

User

Judge

4/20/2012

CAMILLE

Supplemental Memorandum in oppositon to defs Stephen S Dunn
Matin in limine to exclude from trial any testimony
by Michael D Freeman, PhD and Richard A
Wathne, MD concerning specific causation; aty
Javier Gabiola

4/26/2012

CAMILLE

Objection to cross examination of Trial
depositionof Jeffery Opp; aty Javier Gabiola

Stephen S Dunn

4/30/2012

CAMILLE

Notice of service - UPRR First Supplemental
Response to Plaintiff First set of Request for
production of documents: aty this notice: aty
Steven Densley for UPRR

Stephen S Dunn

CAMILLE

Joint Pretrial Memorandum ; aty Steven
Densley

Stephen S Dunn

KARLA

Rulings on Plaintiff's Objections from the
Deposition of Jeffrey B. Opp /s J Dunn 05/01/12

Stephen S Dunn

CAMILLE

Subpoena; (Gary Brandt)

Stephen S Dunn

CAMILLE

Stephen S Dunn
Notice of video trial deposition of Gary Brandt;
on 5-4-2012@ 10am: aty Reed Larsen for plntf

CAMILLE

Acceptance of service - set for 5-4-2012@
10am:; aty Gary Brant

CAMILLE

Plaintiffs Motion for court ruling regarding
Stephen S Dunn
objections to depositions of Dr. Morrissey and Dr.
Freeman; aty Javier Gabiola fo rplntf

CAMILLE

Defendants supplemental Brief in support of its
motion to exclude Trial testimony of Stephen
Morrissey, PhD CPE, PE: aty Steven Densley
for UPRR

CAMILLE

Defendants supplementa Brief in support of motin Stephen S Dunn
to exclude trial testimony of Michael Freeman
PhD: aty Steven Densley

CAMILLE

Plaintiffs proposed Jury instructions; aty Javier
Gabiola

Stephen S Dunn

CAMILLE

Union Pacifies Trial Brief;
for UPRR

aty Steven Densley

Stephen S Dunn

CAMILLE

Notice of video trial deposition of Kevin O'Neal;
aty Reed Larsen for plntf

Stephen S Dunn

CAMILLE

Subpoena; (Kevin O'Nieal)

Stephen S Dunn

KARLA

Jury lntstructions (Densely)

Stephen S Dunn

MOTN

KARLA

Plaintiff's Motion for Court Ruling Regarding
Objections to Trial Deposition of Kevin O'Neal
(Larsen for Plaintiff)

Stephen S Dunn

MEMO

KARLA

Memorandum in Support of Plaitniff's Third
Motion in Limine (Larsen for Plaintiff)

Stephen S Dunn

MOTN

KARLA

Plainitt's Third Motion in Limine (Larsen)

Stephen S Dunn

5/2/2012

ORDR

5/3/2012

5/7/2012

5/8/2012

5/9/2012

aty Javier Gabiola

Stephen S Dunn

Stephen S Dunn

LJate: 9/20/2012
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Code

User

5/9/2012

MEMO

KARLA

Plaintiffs Supplemental Memorandum in
Stephen S Dunn
Opposition to Defendant's Motion to Exclude Trial
Testimony of Stephen J Morissey PhD, CPE, PE
(Larsen)

MEMO

KARLA

Plaintiffs Second Supllemental Memorandum in Stephen S Dunn
Opposition to Def s Motion in Li mine to Exclude
from Trial any Testimony by Michael D. Freeman
Phd (Larsen)

CAMILLE

Defendants objection to direct examination trial
testimony of Gary Brandt; aty Steven Densley
for UPRR

Stephen S Dunn

CAMILLE

Defendant Objections to direct examination trial
tesstimony of Jeffery Opp: aty Steven Densley
for UPRR

Stephen S Dunn

CAMILLE

Defendants opposition to plaintifss third motions
in limine: aty Steven Densley for UPRR

Stephen S Dunn

KARLA

Ruling on Plaintiffs 3rd Motion in Limine; Court
GRANTS in part and DENIES in part; /s J Dunn
05/09/12

Stephen S Dunn

KARLA

Ruling on Defendant's Objections from the
Deposition of Jeffrey B Opp; /s J Dunn 05/09/12

Stephen S Dunn

KARLA

Stephen S Dunn
Defendant's Motion for Ruling on Objections to
Trial Testimony of Kevin O'Neil and Response to
Plaintiffs Motion (Densley for Def)

KARLA

Rulings on Defs Objection to Portions of Trial
Stephen S Dunn
Depositions of Dr. Morrissey and Dr. Freeman
and Renewal of Motions in Limine to those same
Depositions; /s J Dunn 05/09/12

KARLA

Order on Motions in Limine /s J Dunn 05/09/12

Stephen S Dunn

KARLA

Defs Opposition to Plaintiffs 3rd Motions in
Limine (Densley)

Stephen S Dunn

MOTN

KARLA

Union Pacific's Motion in Limine to Exclude from
Trial Undisclosed Testimony of Nancy Collins
(Densley)

Stephen S Dunn

MEMO

KARLA

Memorandum in Support of Union Pacific Motion Stephen S Dunn
in Limine to Exclude from Trial Undisclosed
Testimony of Nancy Collins (Densley)

MOTN

KARLA

Union Pacific Motion in Limine to Exclude
Plaintiffs Trial Exhibits 22-27 (Densley)

MEMO

KARLA

Memorandum in Support of Union Pacific Motion Stephen S Dunn
in Limine to Exclude Plaintiffs Trial Exhibits 22-27
(Densley)

MOTN

KARLA

Union Pacifies Motion in Limine to Exclude Carol
Mulford as a Trial Witness (Densley)

MEMO

KARLA

Memorandum in Support of Union Pacific Motion Stephen S Dunn
in Limine to Exclude Carol Mulford as Trial
Witness (Densley)

5/10/2012

MOTN

ORDR

Judge

Stephen S Dunn

Stephen S Dunn

Udlt::.
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Date

Code
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5/11/2012

DCHH

KARLA

Judge
Hearing result for Motion scheduled on

Stephen S Dunn

0412312012 02:00 PM: District Court Hearing Hel<
Court Reporter: Sheila Fish
Number of Transcript Pages for this hearing
estimated: less 100
CAMILLE

Memorandum in opposition to Defendants Motion Stephen S Dunn
in limine to exclude plaintiffs exhibits 22 through
27:

CAMILLE

Memorandum in opposition to UPRR motions
limine to exclude Carol Mulford and Undisclosed
testimony of Nancy Collins: aty Reed Larsen

Stephen S Dunn

KARLA

Rulings on Objections from the Deposition of
Gary Brandt Is j Dunn 05114112

Stephen S Dunn

KARLA

Rulings on Objections from the Deposition of
Kevin O'Neal Is J Dunn 05114112

Stephen S Dunn

KARLA

Rulings on Defendant's Motions in Limine
REgarding the Trial Testimony of Nancy Collins
and Carol Mulford Is J Dunn 05114112

Stephen S Dunn

5/1612012

CAMILLE

Union Pacifies Motion for directed verdict and
Memorandum of law in support of motion for
directed verdict; aty Steven Densley for UPRR

Stephen S Dunn

511712012

CAMILLE

Defendants Response to plaintiffs objectijons to
defs exhibits; aty Steven Densley for UPRR

Stephen S Dunn

DCHH

KARLA

Stephen S Dunn
Hearing result for Jury Trial scheduled on
0511412012 01 :30 PM: District Court Hearing Hel<
Court Reporter: Sheila Fish
Number of Transcript Pages for this hearing
estimated: 500-1000

MEOR

KARLA

Minute Entry and Order; jury trial held; verdict in
favor of Defendant; Is J Dunn 05118112

Stephen S Dunn

CSTS

KARLA

Case Status Changed: closed

Stephen S Dunn

OCANO

Filing: L4 - Appeal, Civil appeal or cross-appeal to Stephen S Dunn
Supreme Court Paid by: Cooper & Larsen
Receipt number: 0019223 Dated: 512212012
Amount: $101.00 (Check) For: Mulford, Craig L.
(plaintiff}

APSC

OCANO

Appealed To The Supreme Court

Stephen S Dunn

NOTC

OCANO

NOTICE OF APPEAL; Reed W. Larsen, Atty for

Stephen S Dunn

5/1412012

511812012

Plaintiff.

KARLA

Jury Instructions

Stephen S Dunn

KARLA

Special Verdict

Stephen S Dunn
Stephen S Dunn

5/2212012

JDMT

KARLA

Judgment Is J Dunn 05122/12

5/24/2012

MISC

OCANO

Stephen S Dunn
Received Check # 29384 in the Amount of
$100.00 for deposit on Clerk's Record on 5-23-12.

MISC

OCANO

CLERK'S CERTIFICATE OF APPEAL: Signed
and Mailed to SC and Counsel on 5-24-12.

Stephen S Dunn

dicial District Court - Bannock Coun
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Craig L. Mulford vs. Union Pacific Railroad
Date

Code

User

6/1/2012

MISC

OCANO

REQUEST FOR ADDITIONAL RECORD: Steven Stephen S Dunn
T. Densley, Attornedy for UPRR.

6/4/2012

MISC

OCANO

AMENDED CLERK'S CERTIFICATE of Appeal, Stephen S Dunn
signed and Mailed to SC and Counsel on 6-4-12.

CAMILLE

Affidavit of Steven Densley in support of UPRR
Memorandum of costs; aty Steven Densley for
UPRR

Stephen S Dunn

CAMILLE

Defendants Memorandum of Costs; aty Steven
Densley for UPRR

Stephen S Dunn

MISC

OCANO

IDAHO SUPREME COURT; Clerk's Record and Stephen S Dunn
Reporter's Transcripts suspended: Reason for
Suspension: Suspended to 6-26-12 for Response
to Conditional Dismissal.

ORDR

OCANO

IDAHO SUPREME COURT; Order Conditionally Stephen S Dunn
Dismissing Appeal. The Notice of Appeal which
was filed 5-18-12 in Dist. Court from Minute Entry
and Order entered 5-18-12, appears not to be
from a final, appealable Order or Judgment from
which a Notice of Appeal may be filed under IAR
11. It Hereby is Ordered that the Notice of Appeal
be Conditionally Dismssed because it appears it
is not from a final appealable Order. The
Appellant may file a response with this court
within (21) days.

OCANO

2nd AMENDED NOTICE OF APPEAL; Reed W.
Larsen, Attorney

6/5/2012

6/6/2012

Judge

Stephen S Dunn

6/7/2012

MISC

OCANO

IDAHO SUPREME COURT; Filed Certified Copy Stephen S Dunn
of Request for Additional Record as filed in DC
6-1-12.

6/8/2012

MISC

OCANO

2nd AMENDED CLERK'S CERTIFICATE OF
APPEAL: Signed and Mailed to SC and Counsel
on 6-8-12.

Stephen S Dunn

6/12/2012

CAMILLE

Plaintiffs memorandum in opposition to defs
memorandum of costs; aty Reed Larsen

Stephen S Dunn

6/14/2012

CAMILLE

Renewed request for additional record;
Steven Densley for UPRR

Stephen S Dunn

DEOP

KARLA

Memorandum Decision on defendant's Request
for Costs; $14029.14 awarded to Def; /s J Dunn
06/19/12

Stephen S Dunn

MEMO

KARLA

Defendant's Memorandum of Costs (Densely)

Stephen S Dunn

MISC

OCANO

IDAHO SUPREME COURT; Order Withdrawing Stephen S Dunn
Conditional Dismissal: An Order conditionally
dismissing appeal was entered by SC on 6-4-12
for the reason the order being appeal was not a
final appealable order. The Appellant has filed an
Amended Notice of Appeal which appeals the
Judgment filed in Dist. Court 5-22-12, which is a
final appealable judgment. It hereby is ordered
that the order conditionally dismissing appeal be
withdrawn.

6/19/2012

aty
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Craig L. Mulford vs. Union Pacific Railroad
Date

Code

User

Judge

8/8/2012

OCANO

IDAHO SUPREME COURT; Reset Due date Stephen S Dunn
Transcripts and Clerk's REcord due in SC on
10-3-12. (Respondent to Pay for Hearing
requested in Respondent's Request for Additions.
Reporter will need an Additional two weeks to
Lodge.)

8/29/2012

CAMILLE

Affidavit for writ of execution not small claims;
aty Steven Densley for UPRR

Stephen S Dunn

MISC

OCANO

NOTICE OF LODGING: Sheila T. Fish on
8-30-12.

Stephen S Dunn

MISC

OCANO

REPORTER'S TRANSCRIPTS RECEIVED IN
Stephen S Dunn
COURT RECORDS ON 8-30-12 for the following
Hearings: May 14, 2012 and May 17, 2012 Trail
Transcripts.

WRIT

CAMILLE

Writ Issued and put in Bannock County Sheriffs
box

CAMILLE

Miscellaneous Payment: Writs Of Execution Paid Stephen S Dunn
by: UPRR Receipt number: 0033161 Dated:
9/18/2012 Amount: $2.00 (Check)

OCANO

CLERK'S RECORD RECEIVED IN COURT
RECORDS ON 9-20-12.

8/30/2012

8/31/2012
9/18/2012

9/20/2012

MISC

Stephen S Dunn

Stephen S Dunn

Steven T. Densley, #7704
Union Pacific Railroad Company
280 South 400 West, Suite 250
Salt Lake City, UT 84101
Telephone: (801) 212-3985
Facsimile: (801) 212-3978

fl

Thomas A. P. Hayden (Admitted pro hac vice)
Hayden Reinhart, LLC
301 Castle Shannon Boulevard
Pittsburgh, PA 15234
Telephone: (412) 668-2005
Facsimile: (412) 668-2011
Attorneys for Union Pacific Railroad
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK
CRAIG L. MULFORD,
Plaintiff,

Case No. CV-09-4313-PI
Judge Mitchell W. Brown

vs.

DEFENDANT'S OPPOSITION TO
PLAINTIFF'S MOTIONS IN LIMINE

UNION PACIFIC RAILROAD,
Defendant.

Defendant, Union Pacific Railroad Company ("Union Pacific"), submits this
memorandum in opposition to Plaintiff's Motions in Limine.

ARGUMENT
Union Pacific has no objection to Plaintiff's motions D (criminal history), E (prior
discipline), K (settlement discussions), L (referring to Union Pacific as family, etc.) or 0
(evidence of surveillance). Union Pacific's opposition to the remaining motions is explained
below.

195

A.

Evidence of unrelated injuries or medical conditions.
Plaintiff has brought a claim in which he has alleged that his knees were injured through

years of work on the railroad, and that as a result, he has experienced lost wages, lost benefits
over the course of his lifetime, pain and suffering, etc. In order to demonstrate that the railroad
did not cause his knee problems, and also to demonstrate that his other damages are not solely
related to his knee problems, it will be necessary to discuss other medical conditions. For
example, Union Pacific's expert, Dr. Hegmann, will testify that the true cause of Mr. Mulford's
knee problems arises from a variety of factors including his advanced age, obesity, family
history, genetic factors and remote trauma. The genetic factors include such things as systemic
osteoarthrosis. (See letter from Hegmann to Densley of7/26/11 at 29-30, attached hereto as
Exhibit A.) In other words, he has arthritis is a variety of other areas of his body including his
neck, back, shoulders, hands, etc. (See id. at 23-24.)
While Mulford has claimed that his knee problems have affected his ability to work, he
suffers from a variety of other medical conditions that affect his work prospects. Most
significantly, his own doctor testified that the lifting restrictions that limit the range of work he is
able to do would be the same due to his back problems even ifhe had no problems with his
knees. (See Wathne Depo. at 32-33, attached hereto as Exhibit B.)
His tinnitus and PTSD also have clearly affected his ability to work. For example, the
Veterans Administration has awarded partial disability payments based on tinnitus. (See Mulford
Depo. II at 14-15, attached hereto as Exhibit C.) His PTSD manifests itself as depression,
sleeping trouble, breathing trouble and panic attacks. (Id. at 17, 64.) The result of his PTSD has
been that he has not pursed further education or job retraining. (Id at 28-29.) Finally, with
DEFENDANT'S OPPOSITION TO PLAINTIFF'S MOTIONS IN LIMINE
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respect to his general level of activity, he has not really explored how much he can do with his
knees due to the fact that he suffers from PTSD and depression. (Id at 62.)
In summary, Mr. Mulford has a wide variety of physical and mental problems that
directly relate to the claims raised in this case. Union Pacific should clearly be allowed to discuss
each of the above conditions at trial. While there may be a few past physical maladies that do not
have a bearing on the present matter ( such as tonsillitis), the Court should reserve judgment on
these issues until trial in order to determine whether or not such maladies are relevant.

B.

Evidence as to apportionment.
Plaintiff incorrectly argues that Union Pacific has no evidence causally relating any pre-

existing condition of Mulford's knee condition to his knee injuries at issue in this case. Plaintiff
thus concludes that Union Pacific should be liable for all damages alleged in this case. However,
as explained above, Dr. Hegmann, will testify that the entire cause of Mr. Mulford's knee
problems arises from a variety of factors including his advanced age, obesity, family history,
genetic factors and remote trauma. Clearly, genetics, remote trauma and obesity are pre-existing
conditions. Union Pacific's expert will apportion 100% of the cause ofMulford's knee problems
to these factors and to the fact of Mulford's advancing age. Therefore, there is a sufficient basis
upon which a jury can decide that the cause ofMulford's knee problems can be attributed to
factors other than work at Union Pacific.
Furthermore, Plaintiffs own expert essentially agreed with the Union Pacific expert's list
of alternative causes, but added the factor of work activities, including one that predated work at
Union Pacific, to the list of various causes. And while he did not provide the precise degree to
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which each factor contributed, he did give a ranking of each cause. (Ex.Bat 19-29.) The jury
should be allowed to hear the opinions of Plaintiffs own expert in this regard.

C.

Unrelated motor vehicle accidents, lawsuits, claims and/or settlements.
Union Pacific does not intend to put on evidence regarding the terms of prior settlements,

however, as discussed above, it should not be precluded from discussing prior injuries to the
extent they relate to the claims made in this case.

F.

PTSD and/or mental health issues.
As discussed above, Mr. Mulford himself placed the relevance of his PTSD at issue when

he testified that it is keeping him from getting the further education and training that could help
him to get the experience that would expand his job prospects. This evidence should not be kept
from the jury.

G.

Veterans Administration disability award.
Again, as discussed above, the fact that the VA has given Mulford a disability rating is

relevant to Mulford' s ability to find other employment as it has been determined by the Veterans
Administration that Mulford's tinnitus affects, to some degree, Mulford's ability to work. Union
Pacific should be free to put on evidence of the fact that Mulford's ability to work is affected by
factors unrelated to his knee problems.

H.

Collateral source benefits.
Plaintiff seeks an order precluding the admission of collateral source benefits. 1 While it

is true that payments from the Veterans Administration would be a collateral source, benefits

1 The

United States Railroad Retirement Board ("RRB") is a governmental entity that
administers retirement and disability benefits that are similar to Social Security Disability
DEFENDANT'S OPPOSITION TO PLAINTIFF'S MOTIONS IN LIMINE
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paid by the Railroad Retirement Board are not strictly analogous. Furthermore, there are ways in
which Plaintiff could open the door that would allow the admission of evidence that Plaintiff
receives money from the RRB, the VA and other entities or individuals.
With respect to the RRB, Plaintiff argues that Eichel v. New York Central Railroad Co.,
375 U.S. 253 (1963) precludes evidence of a FELA plaintifrsreceipt of collateral benefits.
However, even if the RRB benefits are "collateral" (Union Pacific does not concede that they
are), there is an established exception to the collateral source rule to permit the introduction of
this evidence: If Plaintiff opens the door with, for example, any financial hardship testimony,
Union Pacific is entitled to rebut that testimony by introducing evidence of the benefits Plaintiff
receives. "[W]here plaintiff's case itself has made the existence of collateral sources of
probative value," proof of collateral source payments is admissible, Moses v. Union Pacific R.

Co., 64 F.3d 413,416 (8th Cir. 1995), "and the usual rules on cross-examination apply." Lange

v. Missouri Pac. R. Co., 703 F.2d 322,324 (8th Cir. 1983) (percuriam); accord McGrath v.
Consolidated R. Corp., 136 F.3d 838,840 (1st Cir. 1998); Ferren v. National Railroad
Passenger Corporation, 2001 WL 1607586 (N.D. Ill. 2001); Moore v. Missouri Pac. R.R. Co.,
825 S.W.2d 839, 842-43 (Mo. 1992).

payments but that are only available to railroad employees. The Ninth Circuit Court of Appeals
has recognized that, under 45 U.S.C. § 55, benefits made available by the employer are not a
collateral source where a collective bargaining agreement expressly describes a benefit as
intended to indemnify the employer against FELA liability. Folkestad v. Burlington No., Inc.,
813 F.2d 1377, 1383 (9th Cir. 1987). In that circumstance, the employer is entitled to a setofffor
amounts contributed to the plan. Id This is the case even when the benefits are payable
regardless of whether the injury is job-related, so long as the intent of the parties is expressed in
a collective bargaining agreement. Id.
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Payments from collateral sources "become relevant when the plaintiff's direct testimony
misleads the jury on some issue and cross-examination of the plaintiff on evidence of collateral
source payments is necessary to rebut the testimony." Id For example, evidence of collateral
source payments made to Plaintiff or on his behalf "may be admissible if the plaintiff puts his
financial status at issue," Santa Maria v. Metro-North Commuter R., 81 F.3d 265, 272-73 (2nd
Cir. 1996), such as by testifying that he cannot afford to see his physician, that he has fallen
behind on his bills, and that he needs to support his family. Gladden v. P. Henderson & Co., 385
F .2d 480, 483 (3rd Cir. 1967). Similarly, if "a plaintiff asserts that he does not have [insurance]
coverage, then the defense may show that he does." Moses, 64 F.3d at 416. Likewise, "if a
plaintiff is claiming emotional injury on account of financial stress following an accident, then
defendant may inquire into collateral sources since they, if there are any, would tend to reduce
the plaintiff's stress." Id. See also Simmons v. Hoegh Lines, 784 F.2d 1234 (5th Cir. 1986)
(Collateral sources may be admitted for proving another matter if there is a limiting instruction
and little likelihood of prejudice); Adams v. Burlington Northern Railroad Co., 865 S.W.2d 748
(Mo. App. 1993) (Collateral source payments were admissible where plaintiff raises the issue).
It is also error for Plaintiff to argue that the railroad abandoned him without financial assistance
when he was in fact receiving disability benefits. Tucker v. Kansas City Southern Railway Co.,
765 S.W.2d 308 (Mo. App. 1989).
In Gladden v. P. Henderson & Co., 385 F.2d 480 (3rd Cir. 1967), the plaintiff placed his
financial viability at issue. The court held that evidence of the plaintiffs receipt of financial
assistance was properly admitted as the defendant was not required to leave that testimony
unchallenged. The court distinguished Eichel, finding that the plaintiff in Eichel had not
DEFENDANT'S OPPOSITION TO PLAINTIFF'S MOTIONS IN LIMINE
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affirmatively placed the issue before the court. Evidence of benefits from collateral sources must
be admitted where necessary to avoid conferring on Plaintiff "the unparalleled right to give
testimony on direct examination with immunity from inquiry on cross-examination." Gladden,
385 F.2d at 483. If the Plaintiff crosses "the boundary of silence" by offering affirmative
testimony at trial concerning issues related to his finances and insurance, it is appropriate for this
Court to allow Union Pacific to refer to payments and benefits the Plaintiff receives from
collateral sources in order to test the credibility of his assertions regarding his finances. See, e.g.,

Gladden, 385 F.2d at 484.
Finally, in Lange v. Missouri Pacific Railroad Co., 703 F.2d 322 (8th Cir. 1983), the
court allowed evidence of Railroad Retirement Board payments received by a railroad employee
to rebut his claim that he had to return to work immediately after his surgery because he had no
income. The court found it was necessary to admit the evidence to protect the right of crossexamination, the fundamental tenant of the adversary system. Further, the rationale behind this
exception is straightforward. A plaintiff is not entitled to misrepresent the true state of his
financial affairs to the jury. See, e.g., Lange, 703 F.2d at 324 ("The payments become relevant
when the plaintiffs direct testimony misleads the jury on some issue in the case and crossexamination of the plaintiff on evidence of collateral source payments is necessary to rebut the
testimony"). In sum, collateral source payments are admissible if Plaintiff opens the door by
introducing misleading evidence about the current state of his financial affairs.
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I.

Allowing voir dire discussions of no worker's compensation and FELA as exclusive
remedy.

Plaintiff argues that he should be able to tell the jury that he is not receiving worker's
compensation benefits due to his injury. Plaintiff should be precluded from offering testimony
or argument, during voir dire or at any other stage of trial, that he is not covered by worker's
compensation. Evidence that former railroad employees are not covered by worker's
compensation has repeatedly been excluded in FELA cases because it does not make the
existence of any fact in this lawsuit more or less probable, but would serve only to confuse the
issues and appeal to the sympathies and passions of the jury. In fact, this rule is so well
established in FELA law, one court has held that it is "inexcusable" for experienced trial counsel
to remark that Plaintiff had no worker's compensation rights in an FELA trial. Kodak v. Long
Island R. Co., 342 F.2d 244 (2d Cir. 1965). See also Snyder v. Lehigh Valley R.R., 245 F.2d 112,

116 (3d Cir. 1957) (in response to a jury question as to existence of worker's compensation right,
the judge should have told the jury in presence of counsel that they were not to be concerned
with that issue, it was immaterial and inconsequential); Van Slyke v. New York Central, 249
N.Y.S.2d 462, 466 (N.Y.A.D. 1964) (comment by plaintiff's counsel that plaintiff had no
worker's compensation rights, other than his FELA case, was irrelevant, improper and
prejudicial error); Stillman v. Norfolk & Western Railway Co., 811 F2d 834, 838 (4th Cir 1987)
("Stillman's ineligibility for workers' compensation benefits was completely irrelevant to the
issues presented in this case, and allowing the jury to consider such information could have
prejudiced the Railroad."); Starling v. Union Pacific R. Co., 203 F.R.D. 468,486 (D. Kan 2001)
(listing cases concluding workers' compensation references in FELA cases are inappropriate).
DEFENDANT'S OPPOSITION TO PLAINTIFF'S MOTIONS IN LIMINE
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The case cited by Plaintiff does not permit a jury instruction or voir dire examination on
the issue of workers compensation. See Martin v. Burlington Northern Railroad Company, 614
P2d 1203 (Or. Ct. App. 1980) (noting, without any discussion or quotation of the jury
instruction, that an instruction on the "provisions of the FELA" was proper).
Additionally, Plaintiff should be precluded from testifying or arguing that the FELA
provides his exclusive remedy because this argument is misleading. Plaintiff has applied for a
monthly disability annuity from the RRB that would substantially replace his pre-injury income.

It is inaccurate to suggest, therefore, that the FELA provides the only available source of
compensation for Plaintiff's injuries. As such, this court should deny Plaintiffs motion and
should enter an order in limine precluding Plaintiff or his counsel from saying or implying to the
jury that Plaintiff is not covered under a Worker's Compensation Act.

J.

Employment of Mr. Mulford's attorneys.
Union Pacific generally agrees that that circumstances related to the employment of

Mulford's attorneys is not a proper item of discussion at trial. However, it could potentially
become an issue, for example, if a question arises regarding attorney-client communications. At
that point, the date that Mulford retained his attorneys could be relevant. The Court should
therefore withhold judgment on this issue to see how the evidence comes in at trial.

K.

Settlement discussions.
At this time, Union Pacific has no intention of offering evidence concerning settlement

discussions or negotiations in this case. In the event these matters become relevant during the
course of proceedings, Union Pacific will raise these issues with the Court outside the jury's
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presence before offering argument or evidence on these issues. The Court should therefore
withhold judgment on this issue to see how the evidence comes in at trial.

M.

Evidence of Mr. Mulford's prior smoking tobacco and marijuana use.

It is well known that smoking tobacco can shorten one's life. Part of the damages
calculations made by Plaintiffs economist include an assumed date for life expectancy. Union
Pacific should be free to cross-examine Plaintiffs expert to see ifhe has taken account of the
fact that Mulford has been a smoker when determining Mulford's life expectancy.

N.

Evidence Mr. Mulford Must Apply to UP's Job Postings or Move.
Plaintiff has an affirmative duty to exercise reasonable efforts to mitigate damages. See,

e.g., Jones v. Consolidated Rail Corporation, 800 F.2d 590, 593 (6th Cir. 1986) (stating
proposition). That duty is "not merely the opportunity to accept a job, but the opportunity to
seek appropriate work when one is able to do so." Wilson v. Union Pacific Railroad Company,
56 F.3d 1226, 1232 (10th Cir. 1995). If an injured railroad worker fails to "exercise[e]
reasonable efforts to secure gainful employment ... the loss of wages is said to be [the
employee's] choice rather than a proximate result of [the railroad's] [fault]." Baker v. Baltimore
& Ohio Railroad Company, 502 F.2d 638,644 (1974). "The question [of] whether the conduct
of plaintiff was [a] reasonable effort [under] the circumstances [is] a question of fact for the
jury[.]" Trejo v. Denver & Rio Grande Western Railroad Company, 568 F.2d 181, 184 (10th
Cir. 1977). If the railroad offers evidence in support of its mitigation defense, it is entitled to a
jury instruction based on its theory of the case. Id.; Kauzlarich v. Atchison, Topeka, and Santa
Fe Railway Co., 910 S.W.2d 254,258 (Mo. 1995).

DEFENDANT'S OPPOSITION TO PLAINTIFF'S MOTIONS IN LIMINE

204

10

In determining the reasonableness of a plaintiff's mitigation efforts, courts have held that
"an unemployed plaintiff who is able to look for work does not satisfy his duty to mitigate by
waiting passively for employment to be offered. The opportunity to mitigate is not merely the
opportunity to accept a job, but the opportunity to seek appropriate work when one is able to do
so." Wieczorek v. Southern Pacific Transportation Company, 1998 WL 314365 (10th Cir.
Colo.).
Plaintiff in this case has made no effort to apply for any of Union Pacific's job postings.
Evidence will demonstrate what efforts Plaintiff has made since his accident to meet his legal
obligation to mitigate his damages. Union Pacific is entitled to introduce evidence of Plaintiff's
efforts to find work, or lack thereof, and employment opportunities that would have been
available to him. Union Pacific is not required, as Plaintiff argues, to prove that he could have
been hired for a particular job. Nor is Plaintiff's duty to mitigate limited to applying for a
particular job that he knows he can be hired for. Instead, his duty is to exercise reasonable
efforts to secure gainful employment. Plaintiff cannot avoid his duty by claiming Union
Pacific's job postings cause him to relocate or are speculative.
Plaintiff may well not wish to move from his current home. The legal question before the
court will be whether Union Pacific must pay for his future wage loss in circumstances where he
claims he cannot work near his present home, but other "appropriate" employment opportunities
are available. See Wilson v. Union Pacific R.R., 56 F.3d 1226, 1232 (10th Cir. 1995) (the duty to
mitigate requires the plaintiff to seek "appropriate" work). For example, in Duren v. Union

Pacific Railroad Company, 980 S.W.2d 77, 81 (Mo Ct. App 1998), the trial court's decision to
allow evidence of a Missouri plaintiff's failure to interview for a security guard position in Texas
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was upheld. Similarly, Idaho follows the general rule of mitigation or avoidable consequences
based on reasonableness - that a plaintiff is denied recovery of damages which the plaintiff could
have avoided by reasonable conduct. Davis v. First Interstate Bank ofIdaho, 765 P2d 680, 681
(Idaho 1988). The Idaho instruction on mitigation of damages states simply, "A person who has
been damaged must exercise ordinary care to minimize the damage and prevent further damage.
Any loss that results from a failure to exercise such care cannot be recovered." IDJI 9.14
(emphasis added). And the issue of what constitutes ordinary care is one for the jury. Davis,
765 P.2d at 681 ("The reasonableness of the method selected to minimize damages is an issue to
be resolved by the jury.").

P.

Limiting George Page's trial testimony to Union Pacific's witness disclosures.
Plaintiff erroneously states that Union Pacific did not issue a report as to its expert

witness George Page. Union Pacific served the report on Plaintiff by mailing a copy of the
report to Plaintiff's counsel, Reed Larsen, on July 20, 2011. Upon receipt of Plaintiff's Motions
in Limine, the first notice that Union Pacific received that Plaintiff believed that he had not been
served with a copy of the report, Union Pacific provided another copy of the report by mailing
the report again to Reed Larsen on March 26, 2012. (See letters from Densley to Larsen attached
hereto as Exhibit D.)

Q.

Evidence Precluding Functional Capacity Evaluation.
Plaintiff argues that Union Pacific should not be allowed to discuss the functional

capacity evaluation at trial on the basis that Union Pacific did not disclose "any FCE witness to
testify at trial." (Pl.'s Memo. at 14.) However, Union Pacific has never intended to call an "FCE
witness." Rather, the functional capacity evaluation was conducted in order to help inform the
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opinions of Union Pacific's vocational rehabilitation expert and Union Pacific's independent
medical examiner. Both reviewed the FCE and have relied upon it in forming their conclusions,
as set forth in their respective reports, attached hereto as Exhibits E and F. While an ordinary fact
witness would not be allowed to discuss the findings of the FCE, it is well settled that an expert
witness may do so:
The facts or data in the particular case upon which an expert bases an
opinion or inference may be those perceived by or made known to the expert
at or before the hearing. If of a type reasonably relied upon by experts in
the particular field in forming opinions or inferences upon the subject, the
facts or data need not be admissible in evidence in order for the opinion or
inference to be admitted.
Idaho Rule of Evid. 703. Therefore, Plaintiff's motion seeking to exclude any testimony or
reference to the FCE should be denied.

DATED t h i s ~ day of March, 2012.

even T. Densley
ttomey for Defendant Un
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CERTIFICATE OF SERVICE

I hereby certify that on the

~

day of March, 2012, a true, correct and complete

copy of the foregoing was served upon the following attorneys in the manner indicated below:

~

Reed W. Larsen
Cooper & Larsen, Chartered
151 North 3rd Avenue, Suite 210
P.O. Box 4229
Pocatello, ID 83205-4229

U.S. Mail - ~d d':J rv-ca; \
Hand Delivered
_ _ Overnight
Facsimile
No Service

~ U.S. Mail - ~,J d~ ~ l

Judge Mitchell W. Brown
159 South Main
Soda Springs, ID 83276
Fax# (208) 547-2147

Hand Delivered
_ _ Overnight
- - Facsimile
No Service
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July 26, 2011

Steven Densley
Union Pacific Railroad
Law Department
280 South 400 West, Ste. 250
Salt Lake City, Utah 84101

Re: Craig Mulford
Dear Mr. Densley:
This is the report of the independent medical examination and medical/records review
performed at your request in the Occupational Medicine Clinic at the University of Utah
on Wednesday, June 21, 2011.

History of the Present Illness and Occupational History
Mr. Mulford is a 61 year old right hand dominant retired former employee of the Union
Pacific Railroad. He stated, "They retired me" and that they said his knees were not
good enough. This occurred about two to maybe three years ago.
Mr. Mulford began working for the Union Pacific Railroad in June of 1991 and worked
there for 18 years at an initially estimated average of 60 to 70 hours per week, which
were then noted to be his higher work weeks and then other weeks were 40 hours per
week depending on which gang he was working on.
Mr. Mulford was employed as a Machinist for the entire duration of his career. He
worked on all the various gangs. The first five of his work years were on a steel gang.
However, his preference was to work on a surfacing gang. He was initially employed in
the shops at Grand Island, Nebraska. Those shops were then closed in 1993 and he
moved to Pocatello for one or two years before the shops there were closed and then
there were no shops. After that, he worked out in the field with the gangs.
In cold weather, they would still go back to shops for a couple of months in the winter;
otherwise repairs were made in the field as they followed the gangs around. Mr.

391 Chipeta Way, Suite C
Salt Lake City, Utah 84108
Phone 801-581-4055
Fax 801-585-5275
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Mulford feels that that contributed to his problems as there was no crane to lift and he
states it was easier to do repairs in the shop. He was better able to crawl around under
a vehicle in the shop. He stated it was harder and a more dangerous way to do things
in the field.
The steel gang involved mostly small equipment and there were more breakdowns,
which Is why he indicated that was a less preferential job. The surfacing gang involved
larger equipment with which it was easier to keep up. Initially, he did not have seniority
to hold a job on the surfacing gang.
The heaviest lift was stated to involve a wheel weighing a couple of hundred pounds.
This was indicated to sometimes be lifted with a hoist and sometimes not. He would get
his knees up against it and lift it and tum around with it. However, most of the trucks
had a hoist.
On a typical day, he indicates the heaviest lift would have been 60 or 70 lbs. This might
have involved smaller wheels, axles, or a smaller transmission. Such a lift would be
one to four times per day.
Regarding the hardest job tasks, he indicated this would be something requiring getting
down on his hands and knees on ballast. He also indicated carrying a 70 lb. bag of
tools all day walking on the track was difficult. He states he would kneel in ballast most
of the days. However, he indicates he did use knee pads when kneeling and that that
started about half way through his career. He states prior to that he would actually
kneel on the ballast directly.
Mr. Mulford estimated walking about 10 miles per day. He states he only walked on
ballast when walking and there was no other surface to walk on. There was quite a bit
of climbing on equipment. He would also climb up and down a ditch. When asked if
there was anything else about his job, he indicated he had covered it. He then stated
spontaneously, "I enjoyed my job."
He was then asked if he had a lawsuit and he indicated he did and it involved his right
and left knees.
Pain first began about 1Oyears ago. He states he did not think too much about it at the
time. Over the years it gradually became worse. The right knee began and later the left
knee. Generally, the right knee was always worse than the left knee but they did
alternate apparently in terms of which was more problematic to him.
Treatments included antiinflammatory medications. He recalls a green pill, ibuprofen,
and possibly naproxen. He did have some physical therapy with strengthening
exercises apparently involving the quadriceps. He did have one series of three bilateral
Synvisc injections and states that those were of "no help." He was not treated with
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glucosamine. He did have an injection of cortisone maybe on four occasions, which
tended to help for a short while. He did have an unloader knee brace for the left knee
which helped him walking for a while.
The first surgery occurred about three or four years ago. He had a total of two
arthroscopic surgeries on the left knee. He thinks that might have been about four
years ago when he had a torn meniscus initially. He had good results from that surgery
and returned to work.
Then he recalls having tripped and fallen on the left knee. He states he never did fully
recover from that. The surgery that was subsequently performed never really resolved
that problem. He ultimately underwent a partial knee replacement on September 13,
2010 on the left knee.
There was no arthroscopic surgery performed on the right knee. He underwent a partial
knee replacement for the right knee on January 31, 2011.
Postoperatively, he had physical therapy and states he had good results. He indicates
he currently has limitations of 50 lbs. carrying, limited climbing, stairs, ladders, squatting
and regardless, indicates he is "much better" than he was before surgery. He doesn't
know if he has a restriction on kneeling but does indicate it hurts when he kneels. He
states the doctor told him •you just have to get used to it and desensitize from that
symptom.' He has a follow up appointment on September 2011 and when asked is
unsure why he requires the follow up appointment.
Mr. Mulford has no history of fractures, sprain, or prior trauma to the knees.
The acute injury he recalls occurred in about July 2009. (Later in the history taking, he
recalled it as being maybe March of 2009). He states he came upon a ballast regulator
and it had its wing or flaps that were down. He states that they were supposed to have
kept the bat wings up. He had gone to get tools and could not find a part in a truck.
When he went around the back end, the bat wing was down and he saw it too late. He
tried to keep himself from falling, but he caught the end of his boot and fell. He caught
the right boot so he states that he fell with all of his weight on his left knee flexed. He
states the right knee and leg were all scraped up. He had pain and states he reported it
that day. The supervisor told him, 'let's see how it goes.' His supervisor's manager
said the same thing.
In June or July of 2009, after it was worse and not improving, he states the manager
said he had to go home and sent him to the doctor. He had treated the injury initially
with medication and ice on his own.
Mr. Mulford recalls that left knee pain as being in the anterior knee area. Upon
questioning, he stated that it also was in the medial joint line. He recalls it as having
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become swollen with the whole joint being swollen after the accident. Over those few
months, the swelling came and went, and he doesn't know why or what would trigger
more swelling or less swelling. Regardless, there was a gradual increase in pain and
swelling.
Mr. Mulford then went to a physician and he was diagnosed with possible ACL tear and
treated with a brace, which apparently was a stabilization brace. He then went to see
Dr. Wathne who told him it was not an ACL. He underwent arthroscopic surgery but
that did not help him.
Regarding any other accidents or injuries, Mr. Mulford stated he had a low back pain
injury in his first or second year of employment with the Union Pacific Railroad. He was
pulling a 400 lb. axle by hand and states he ruptured a disk. However, he did not
require surgery. He states the back still gives him some problems but not enough to
immobilize him. He stated he has been diagnosed with arthritis in his back.
He has no finger aching or stiffness. There is occasional pain in the radial aspects of
the wrists. He is unsure what causes that and maybe it might occur if it is overworked.
There is no elbow problem. He had arthritis in the left shoulder and surgery. He has
arthritis diagnosed in the neck. He does not have problems with the ankle, feet or hips.
He has had problems with the neck and had a motor vehicle accident with a whiplash
injury before the railroad. He states the neck has never been the same since and as
noted previously, was diagnosed with arthritis.
He had left shoulder surgery but no rotator cuff tear. He states that there was no
cartilage in the acromioclavicular joint, that it was diagnosed with arthritis and he had
part of the clavicle removed.
Mr. Mulford recalls having been diagnosed with rheumatoid arthritis ~hen he was very
young. He estimates this was back in the 1950's. He states he had aches and pains in
joints. He does not know whether a blood test was performed but thinks not. He has no
history known of gout, pseudogout. lupus, or other arthritic disorder. He states he lived
on a farm and had no indoor plumbing. He also recalls a shrapnel injury in the left hand
when a bearing shattered when putting it in.
His current activity level is estimated to be walking two or three blocks per day. We
discussed why he was not walking further, and he indicated that he was 'told to not
push it.'
Past Medical History

1.
2.

Arthritis.
Post traumatic stress disorder from Vietnam.
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Esophageal reflux disease.
Type 2 diabetes mellitus with diet control for one year. He attributes this to
Agent Orange but also notes it is a problem amongst Native Americans.
Melanoma on his nose in 1994 also attributed to Agent Orange.
Double pneumonia in 2003 or 2004. He states he was working in an area
with dead animals. He states he was diagnosed with Parrot's disease and
recognizes the term psittacosis.

Medications

1.
2.
3.
4.
5.
6.
7.

Ability.
Lexapro.
Ativan.
Some type of nightmare medication.
Acid blocker.
Hydrocodone, 5 mg, maybe one or two tablets per day for his knees. He was
on 20 mg several times a day after the surgery.
Vitamin D and vitamin C.

Allergies
He believes he is allergic to morphine.
Family History
Mr. Mulford's father died at 72 years of age of a massive myocardial infarction. His
mother is 81 years of age and in good health. She does take thyroid medication. She
did have West Nile encephalitis and has recovered.
Mr. Mulford has one brother with diabetes. His brother also had bilateral total knee
replacements and is two years older than he is. He has three half brothers and five
half sisters, all of whom are in good health. Mr. Mulford has three daughters who are
42, 40 and 35 years of age. He has six grandchildren ranging in age from 13 to 21. His
daughters and grandchildren are all in good health.
There are no other relatives known who have arthritis.
Social History
Mr. Mulford began to smoke at 16 years of age and smokes to the current time and
estimates he smoked at about one half packs per day over the duration for an
approximately 22 pack year history. He estimates he consumes generally not more
than one beer per week.
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Hobbies were indicated to be hunting and fishing. He states he has not done that since
the knees. He likes to go bow fishing and acknowledged that as his knees are better,
he will try to do that this summer. He last hunted about 10 years ago. He wants to try
to get another elk this fall prior to getting older and dying.
Mr. Mulford was involved in many sports. He came from a smaller high school and thus
participated in nearly everything that was available. He particularly liked to box when he
was younger. He also played football, was a pitcher in softball, enjoyed tennis, ran a
half mile in track and played basketball.
Review of Systems

Mr. Mulford's maximum weight was 230 lbs. and that occurred about three years
previously. He states he got himself down to 200 lbs. three weeks ago and then was
placed on Lexapro and now has increased to 225 lbs. He estimates he weighed 118
lbs. at 18 years of age. At 30, he estimates he weighed about 160 lbs. and gradually
increased weight over his fife.
He also indicated that on his first year on the railroad, he found his work partner dead in
bed beaten up and that may have contributed to his PTSD problems.
He remotely had problems with headaches but he seems to have outgrown those. He
had headaches as well as migraines. He has no visual problems other than needing
glasses. He does have decreased hearing and tinnitus and states that is from Vietnam.
He has no problems with his thyroid, does have problems with his neck as noted above,
and does not have problems with the lungs, heart, chest pain, gastrointestinal pain or
complaints other than the esophageal reflux. He has no problems with nausea,
vomiting, diarrhea, constipation, melena, hematochezia, kidney problems or bladder
problems. There are no other muscle or bone problems or blood problems other than
those noted above.
He did have problems with left shoulder blade pain for years and does not know
whether that is related to the whiplash or not. He does have some pain from the neck
down into the left forearm as well as into the left chest. It was then evaluated and is not
related to the heart. He does have some numbness and tingling associated with that
occasionally in the dorsum of the left hand but involving the thumb and fifth digit.
Physical Examination

The measured height is 71 inches, weight 221.6 lbs. for a body mass index of 30.9
kg/m2 (at 230 lbs. this was a BMI of 32.1 kg/m2 .)
The blood pressure was 136/80 mmHg, heart rate 74 and respiratory rate of 16.
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Mr. Mulford's neck range of motion is reduced in all directions. It is probably slightly
sub-average for age. Lateral bending is approximately 15 degrees in each direction.
Axial rotation is 45 degrees in each rotation. Flexion and extension are similarly
reduced.
Shoulder range of motion is approximately 160 degrees of forward flexion and
abduction. There is some tenderness in the left interscapular area.
Elbow range of motion is normal.
There is no evidence of active synovitis in the distal upper extremity. There are no
Heberden's or Bouchard's nodes which are obvious. He does have mild crepitus on
thumb CMC grind testing bilaterally. The left side also induces the pain he has in the
radial wrist area. There is no clear tenderness over the CMC joint, although it does
appear prominent and probably has degenerative changes based upon
examination.
The knees show healing scars bilaterally. This is 16 cm in midline over the knee joint
on the right side and 17 cm on the left side. There is also an old healed scar above the
left knee joint. He states that that was an injury from being a child and did not enter the
joint but involved the muscle.
There is some bogginess in the synovium of both knees. However, there is no
significant tenderness in the knee joints. Range of motion includes flexion of the left
knee of 128 degrees and right knee of 126 degrees. Extension of the left knee is O
degrees and on the right knee is negative 5 degrees.
Range of motion of the ankles is normal.
Qualitative muscle strength testing including knee flexion and knee extension is very
strong bilaterally and 5/5.
Medical/Records Review

The plaintiff's answers to first set of interrogatories
for production of
He worked several jobs
documents was reviewed. His date of birth was
prior to working for the Union Pacific Railroad. These included Gibbon Turkey Plant,
Shelton Alfalfa Pelleting Plant, US Navy, Cuprem (mixerrnan, truck driver, comptroller,
and laborer), Pettit Auto Repair, Cuprem (lab manager). He worked as a machinist in
Grand Island, Nebraska from 1991 apparently until 1993 and then worked at Pocatello.
It appears he indicates he has knee problems involving the left and right knees. This
indicates he has had problems with pain in the left knee for 10 years. 11At work, my left
knee would bother when I would bend, lift, or squat. It was very painful when I had to
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kneel. Climbing on machines would cause me pain, pushing on the clutch in work
vehicles would irritate my knee. I was an avid hunter and fisherman. I rarely participate
in these activities because I cannot endure the walking involved in these sports because
it bothers my knees so much. I can no longer garden because I cannot kneel. My right
knee is now giving me pain. I work; my right knee bothers me when I bend and lift or
squat. It is very painful when I have to kneel. Climbing on machines would cause me
pain, pushing on the clutch in work vehicles would irritate my left knee.• He has a PTSD
and tinnitus claim with the VA. He has also put in a knee claim apparently for railroad
retirement benefits. Regarding workplace negligence he answered, "On the date of the
accident, the bat wing on the regulator was not in the proper position when it was not
being used. The improper placing of the equipment caused a tripping hazard. I was
wearing safety glasses issued by the railroad. These glasses limited my peripheral
vision. Because the regulator was not in use, there were no workers around the wing.
If there had been people there, I would have been looking for the wing to be out. When
I first began this job, the truck I was issued did not have boom, no air compressor, no
welder which made my job a lot harder and unsafe. When I was assigned to one gang,
I would be called out to work on other gangs and sometimes up to five gangs. I would
work by myself, which is unsafe [sic]." He had surgeries on the left knee on July 16,
2008 and August 19, 2009. This indicates that Dr. Wathne has recommended a left
total knee replacement. "The limitations that have been put on me by Dr. Wathne were
determined to be of a nature that I would no longer be able to perform my duties as a
machinist."
Plaintiff's first supplemental answers to first set of requests for production of documents
were reviewed.
Plaintiff's second supplemental answers to first set of requests for production of
documents were reviewed.
Plaintiff's second supplemental response to first set of requests for production of
documents was reviewed.
The Union Pacific's answers to plaintiff's first set of interrogatories were reviewed.
The Union Pacific's response to plaintiff's first set of requests for production of
documents was reviewed.
Some records suggest remote problems and having gotten into bar fight.
The complaint and demand for jury trial was reviewed.
Plaintiff's fourth supplemental response to first set of requests for production of
documents was reviewed.
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Plaintiff•s third supplemental response to first set of requests for production of
documents was reviewed.
A note from apparently October 1983 appears to record "R. knee swollen - painful
(with) lateral twisting."
A note of February 15, 1984 indicates there was a growth on the left knee that had
increased in size and was 1 x 1 ½ cm.
A note of October 23, 1985 indicates apparent right knee swelling. (Possibly
indicates left knee but unclear). There is other handwriting which appears to
indicate "medial Hg. injury."
There is a hand fracture in 1986.
On March 11, 1991, there was a problem with back pain.
The weight was 175 lbs. on April 11, 1991.
He weighed 194 lbs. on January 31, 1994.
Problems with back pain from pulling on an axle were noted approximately May 13,
1994.
A report of personal injury or illness form completed May 13, 1994 indicates problems
with back pain from pulling an axle.
On May 17, 1994, the back was much better but he still had some pain.
Records indicate he had a back claim and received a settlement from 1994. He also
takes Zoloft for anxiety and panic attacks, Lexapro for anxiety and panic attacks, Ativan
for anxiety and sleep disorders and omeprazole for acid reflux. This indicates that "Lee
Stephens, gang supervisor in Columbus, Nebraska. Mr. Stephens knew your knees
were bad. He knew the railroad had to told [sic] me to wait to file a claim when I first
hurt my knee." This also indicates others knew his knees were bad.
The report by Dr. Abels dated October 3, 1994 indicates Mr. Mulford "was doing some
work with heavy equipment and his back suddenly gave way." He had pain in the back
to the buttock but no radiation distally. He had a prior back injury in May of 1994 treated
for two to three weeks. He was felt to have "mild degenerative changes" in his
lumbar spine. He was diagnosed with a lumbosacral strain and sprain.
X-rays of the low back from October 3, 1994 were interpreted as showing
degenerative changes in the lumbar spine apparently at multiple levels.
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Problems with low back pain were noted on October 4, 1994. Apparently, he had had a
prior injury and then "recently his back has been bothering him a lot again. No
particular event."
He weighed 204 lbs. on December 26, 1995.
On August 7, 1996, he weighed 208 lbs. and was 70.5 inches.
The note of February 9, 1998 indicates problems with low back pain with the most
severe episode apparently in 1994 from pulling an axle by hand weighing 500 lbs.
There apparently was also back pain with prolonged driving. He was smoking one
half packs per day. He was felt to have degenerative changes in the back.
Antiinflammatories were discussed. Surgery was not felt to be necessary.
Low back problems were evaluated on February 9, 1998. He was felt to have
degenerative disk disease. Conservative management was felt to be indicated.
A handwritten note from March 28, 2001 indicates a weight of 212 lbs. There was left
shoulder pain and he was felt to have rotator cuff syndrome. Motrin was prescribed.
There were mild degenerative changes in the acromioclavicular joint on an x-ray of
April 11, 2001 for the left shoulder.
Left shoulder x-rays on April 11, 2001 were interpreted as showing mild
degenerative joint disease in the AC joint.
On April 27, 2001, he was noted to have constant left shoulder pain and no injury. He
weighed 210 lbs.
The note of April 27, 2001 indicates problems with left shoulder pain of four weeks
duration and without specific injury or prior history. He had difficulty reaching overhead
or behind him. He was noted to be 21 0 lbs. He was felt to have left shoulder
acromioclavicular joint inflammation. He had a cortisone injection. Following the
injection, he did have relief of symptoms.
A note of October 31, 2001 in a commercial driver medical examination form indicates
problems with a ruptured disk four or five years previously and "chronic LPB due to
ruptured disk." The weight was noted to be 210 lbs.
The note of March 12, 2002 indicates ongoing pain in the left shoulder with nocturnal
awakening. Mr. Mulford opted for surgery.
The potassium was 3.4 on March 13, 2002.
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The operative note of March 25, 2002 indicates a distal clavicle resection was
performed.
Left shoulder open distal clavicle resection was performed on March 25, 2002.
A note of April 2, 2002 indicates problems with left shoulder, felt to be doing well after a
distal clavicle resection. He was to return to work duties with restrictions of no lifting
more than 5 lbs.
On May 14, 2002, he was apparently doing quite well but had occasional pain after a
shoulder surgery. He was to return to work without restrictions.
He was to return to work without restrictions on May 14, 2002 after distal clavicle
resection.
The weight was 209 lbs. on August 2, 2002.
The history form of April 10, 2003 indicates bilateral knee pain which was "ongoing
gradually." He weighed 220 lbs. This indicates he was not smoking.
The note of April 10, 2003 indicates bilateral anterior knee pain slowly getting worse
and without specific injury. "He states he gets into positions where he will have
significant pain anteriorly and then it will just resolve." He was felt to have
bilateral knee chondromalacia patella and was to work on exercises and
prescription antiinflammatory medications apparently.
The weight was 215 lbs. on September 25, 2003.
On September 25, 2003, problems with "chronic low back pain" and "chronic knee pain"
were noted apparently in conjunction with commercial driver medical examination. The
weight was 215 lbs. He was noted to be 71 inches tall.
The note of May 5, 2005 indicates follow up for knee pain going on for several years.
He was last seen in April of 2003 for bilateral knee pain and diagnosed with
chondromalacia patella. He reported compliance with performing exercises but the
knees did not improve. He had medial knee pain. There was also noted to be
constant pain in the neck, upper trapezius and interscapular region. There is
occasional numbness into the upper extremity. He was thought to have cervical
"inflammation" with early osteoarthritis, possible lumbar herniated disk and
possible right knee medial meniscal tear. He wished to proceed with an MRI
apparently for the knee.
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An MRI of the right knee from May 18, 2005 was interpreted as showing degenerative
changes including mild narrowing in the medial meniscus, degenerative changes
in the medial meniscus, but apparently some degenerative bony spurring but no
other abnormalities.
An MRI of the cervical spine from May 18, 2005 was interpreted as showing multiple
level degenerative changes with mild disk bulging especially at C6-7.
An MRI of the lumbar spine from May 18, 2005 was interpreted as showing
degenerative facet changes at multiple levels. It was especially at L4-6 and L6-S1.
The note of June 17, 2005 indicates he was in for review of the right knee, cervical and
lumbar MRI scans. In the right knee, there was not felt to be a frank meniscal tear but
degenerative changes were found. Since the knee was apparently only mildly
symptomatic, he was to continue to observe it and do strengthening exercises.
He was to continue chiropractic care for the back. The MRI was interpreted as showing
some bulging at the C6-7 level with a small disk herniation and mild stenosis with facet
hypertrophy at the L5-S 1 level.
An early stricture formation was noted on an EGO of May 17, 2006.
On July 17, 2006, there was noted to be a complaint of bilateral knee pain "many
years, gradually progressive."
On July 17, 2006, the Westergren sedimentation rate was 9 (0-20), rheumatoid factor
was negative, uric acid was 7.0 and antinuclear antibody titer was negative.
Bilateral knee x-rays from July 17, 2006 were interpreted as normal.
A handwritten form on August 19, 2006 appears to indicate Mr. Mulford was noting pain
in his knees not his legs and test results were "inconclusive." "My knees have been
hurting for four or five years."
A pulmonary function study from September 6, 2006 was interpreted as showing a
mildly decreased diffusion capacity. The FEV1/FVC ratio was 78%.
Gastritis and duodenitis were noted on EGO on January 17, 2007.
Pneumonia was diagnosed on January 30, 2007.
A commercial driver medical examination form dated September 6, 2007 indicates a
history of injury or illness in the past five years, pneumonia, and apparently depression.
Positive responses were not commented upon by Mr. Mulford. This also notes a history
of left shoulder surgery with acromioplasty. The weight was 190 lbs.
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A history form of April 17, 2008 indicates left worse than right knee pain apparently. He
was noted to be 210 lbs.
The note of April 17, 2008 indicates "ongoing knee pain for several years. He
reports that he was actually doing fairly well until several weeks ago, when he
had to do increased kneeling at work and has had significant pain on the inside of
his knee. He states it feels like it wants to give way occasionally." There was
occasional popping going up and down stairs. He had a mild effusion. He had medial
joint line tenderness. The ligaments were felt to be apparently intact. He apparently
had some discomfort with patellar grind tests but not markedly. He was felt to have
some degenerative changes on x-ray. He was felt to have a possible medial meniscal
tear. Options of continued conservative management vs. injection vs. MRI were
discussed and they injected him. If symptoms persisted, then he was to get an MRI.
An MRI of the left knee from May 19, 2008 was interpreted as showing degenerative
changes in the menisci. There was felt to be "mild degenerative changes of the
medial compartment with diffuse articular or cartilage thinning." The degenerative
changes were felt to be only in the medial meniscus and not in the lateral meniscus.
The note of June 3, 2008 indicates the MRI was felt to show a posterior horn medial
meniscal tear and mild degenerative changes in the medial compartment that were
labeled as "very mild" as well as degenerative changes in the patellofemoral joint. The
impression was left knee medial meniscal tear and he was to have arthroscopy with
probable partial medial meniscectomy.
A report of personal injury or occupational illness form was completed on June 24,
2008. This indicates "don't know" for date of injury, time, specific job, how the
accident occurred. The latter was also recorded as, "OVer time walking on
ballast, pulling seal on equip, truck clutch, kneeling on ballast." This was
indicated to involve the left knee.
The operative report of July 16, 2008 indicates he was felt to have patellofemoral
arthrosis in the left knee and a degenerative medial meniscal tear. He was felt to
have Grade 3 chondromalacia patella, Grade 2 to 3 chondromalacia with a medial
femoral condyle, and an old degenerative posterior horn medial meniscal flap tear. The
operative note indicates they contoured edge of the torn meniscus. Chondroplasty
was also apparently performed.
On July 22, 2008, he was noted to have a panic disorder, which was controlled.
The note of July 24, 2008 indicates he was 8 days post left knee surgery and felt to be
doing well with very little pain. He was to get to physical therapy for range of motion
and strengthening exercises.
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A commercial driver medical examination form dated July 29, 2008 indicates having had
an injury or illness in the past five years consisting of knee surgery on July 16, 2008.
Chronic low back pain was denied. He was noted to be 224 lbs.
The weight was 222 ½ lbs. on July 31, 2008.
An e-mail from August 7, 2008 indicates there was an open personal injury claim for
"cumulative trauma to the meniscus of his left knee." It was indicated the condition was
reported June 24, 2008 with surgery July 16 and he was released three weeks from the
surgery date.
On August 19, 2008, he was felt to be doing well after surgery and was back at work.
He had occasional anterior knee pain. He was to do quadriceps strengthening
exercises.
The history of November 24, 2008 indicates right foot pain with painful walking
present for one month. The smoking was noted to be > ½ ppd x 40 years." He noted
no history of arthralgias, rheumatic disease, but did note a history of depression.
11

Dr. Bray's evaluation of November 25, 2008 indicates the chief complaint was of right
heel pain present for one month and getting worse. There was no trauma. He was
noted to have a lot of pain when beginning to ambulate after periods of rest. He was
noted to be 210 lbs. He had had left shoulder and left knee arthroscopy. He was taking
Ativan and Lexapro. There was no alcohol use but he was smoking one half pack per
day for 40 years. A brother has diabetes. X-rays were apparently felt to be normal. He
was felt to have severe plantar fasciitis in the right heel. Treatment consisted of
orthotics, Mobic, and stretching exercises.
Mr. Mulford was evaluated by a podiatrist, Dr. Bray, on December 23, 2008 for right
heel pain. Mobic had not helped. Orthotics was helping. He was felt to be 50%
improved. He was felt to have improving right severe plantar fasciitis. Stretching
exercises were noted as well as icing for treatment as well as his orthotics.
On January 24, 2009, he weighed 230 lbs.
An injury or occupational illness form was completed on March 28, 2009 and records a
date of injury of March 28, 2009 and indicates the location was working on a ballast
regulator. The time given was "AM" with no time recorded. This indicates
"tripped over bat wing on regulator." Problems with sore knees were noted.
A history form from April 21, 2009 indicates problems with recent weight change,
fatigue, wearing glasses/contact lenses, ringing in the ears, sinus problems,
nosebleeds, frequent coughing, shortness of breath, painful bowel movements or
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constipation, stomach pain, incontinence or dribbling, sexual difficulty, joint pain, joint
stiffness or swelling, weakness of muscles or joints, muscle pain or cramps, difficulty in
walking, rash or itching, tremors, nervousness/anxiety, depression, sleep problems and
dry skin.
An EGD report of April 21, 2009 indicates a history of H pylori. He was also found to
have a hiatal hernia, esophagitis and severe duodenitis.
The glucose was 124 on May 4, 2009.
A note of apparently June 3, 2009 indicates two lines were redacted.
The report of personal injury or occupational illness form was completed on June 8,
2009 and regarding how the accident or iniury occurred. it is replied, "Don't
know" which is also the same answer for the date of injury and what specifically caused
the accident or injury. Symptoms were noted to be sore knee. Hard to walk without
it hurting." Regarding a iob exposure or location believed to have caused or
contributed, it Is recorded, ,.Climbing on machines, kneeling on ballast &
machines."
0

An emergency room note of June 10, 2009 indicates that Mr. Mulford reported a work
related injury and "the patient reports that he fell on his left knee back in March.
This is the same knee that he had injured 11 months previously." "Since the
injury In March, he has continued to have increased anterior knee pain. The pain
has continued to increase to the point where he Is now limping and is having a
popping sensation. He feels as if the knee is going to give out but has not
actually given out He has not had any locking of the knee. The pain is rated as
2-3 at rest." He noted difficulty doing his work climbing, bending and stooping. The
diagnosis was a "left knee strain", a "left knee medial collateral ligament strain, grade 2,
and rule out meniscus injury of both the lateral and medial meniscus and also rule out
an anterior cruciate ligament tear or injury." He was placed in a left knee immobilizer
and apparently referred to orthopedics. He was felt to have tenderness along the
medial collateral ligament with stress testing. However, he also had mild pain with
stress testing of lateral collateral ligament. The anterior drawer and Lachman's tests
were felt to be equivocal.
0

Left knee x-rays on June 10, 2009 were interpreted as showing mild degenerative
changes apparently especially in the medial joint space.
An emergency room of June 10, 2009 indicates that he fell on the knee in March and
had also injured it eleven months previously. "He reports that he had been doing
excellent since the time of the surgery until he fell. Since the injury in March, he has
continued to have increased anterior knee pain." He was diagnosed with a left knee
strain, left MCL strain [sic], and rule out meniscal injury.
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A history form of June 16, 2009 indicates an occupation as a machinist and the chief
complaint of apparently left knee pain, which was "gradually getting worse." He was
noted to be 6 foot O inches and weighed 228 lbs. He also had had left knee and left
shoulder surgeries. Tobacco use was at one half packs per day. Medications consisted
apparently of Ativan and Lexapro. (Dr. Collins indicates he had Type 1 diabetes). This
history indicates he does not have diabetes or depression.
The note of June 16, 2009 indicates he had had left knee partial medial meniscectomy
and chondroplasty for "Grade 3 chondromalacia patella of the femoral condyle." This
also indicates he was thought to be doing "fair" until three months ago, "when he
slipped and fell and landed on his anterior knee. Since that time, he has had
significant medial-sided pain." He had been prescribed an antiinflammatory
apparently in Nebraska. "He has some resolving ecchymosis anteriorly on the patella
[sic?]." He was felt to have moderate left knee osteoarthritis and right knee medial
compartmental osteoarthritis. He had a cortisone injection on that date.
A Railroad Retirement Board form completed June 30, 2009 indicates diagnoses of
knee osteoarthritis, medial compartment osteoarthritis and status post medial
meniscectomy with debridement.
A physical therapy evaluation with a letter undated but the evaluation had been July 7,
2009 indicates the therapist felt there were problems with impaired strength, range of
motion, gait and proprioceptive neuromuscular ability.
The note of July 7, 2009 indicates a prior cortisone injection a few weeks previously that
only "helped for a few days." He was prescribed lodine and physical therapy with
quadriceps strengthening exercises. He was thought to have some quadriceps
atrophy on the left thigh compared with the right thigh. "It does appear that he
received a contusion to the patellofemoral joint that aggravated this underlying
inflammation."
On July 17, 2009, the knee was "a little sore" from helping his daughter move the
prior day.
The note of July 28, 2009 indicates he apparently was doing somewhat better after
therapy but then pain was returning and the antiinflammatory was not helping to any
degree. A cortisone injection was administered.
A physical therapy note of July 28, 2009 appears to indicate continued problems with
the knee with therapy and apparently only partial responsiveness.
On August 6, 2009 at 0915 the glucose was 130, BUN 22, and the ALT and AST were
both low to borderline low.
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The form of August 12, 2009 indicates he had had left knee arthroscopy with
debridement and moderate osteoarthritis. This also records "fell-on-knee-aggravated
it." He was also noted to be a "borderline diabetic." This also appears to indicate drug
allergies and reactions to his nitroglycerin with some sort of problem with the heart rate.
He was smoking one and one half pack per day.
A preoperative history and physical examination from August 19, 2009 indicates
problems with the left knee. His past medical history was "pre diabetic." He was
smoking one half packs per day.

The operative note of August 19, 2009 indicates arthroscopy with partial medial
meniscectomy and debridement was performed as well as chondroplasty to the
femoral trochlea and medial femoral condyle.
On August 21, 2009, there were problems with swelling and he was advised to keep the
leg above the heart.
The note of August 27, 2009 indicates he was doing better one week after arthroscopic
debridement.
On September 17, 2009 he still had soreness in the apparently medial aspect of the
knee. Mr. Mulford was to resume Lodine. He was to continue with quadriceps
strengthening exercises.
The note of September 28, 2009 indicates "doing a lot of sitting this weekend with knees
aching."
Dr. Wathne's evaluation of October 15, 2009 indicates he had had left knee
arthroscopic debridement and partial medial meniscectomy 8 weeks previously. "He
still notes ongoing medial knee pain. He wishes to return back to some sort of
work duties." "At this point, I informed Craig that he does have early medial
compartmental osteoarthritis, and it may be difficult for him to return back to his
full work duties on the railroad. He states that he is some financial straits and
would like to pursue this. I do believe that he would benefit from an osteoarthritis
unloader brace." Synvisc was discussed.
He weighed 223 lbs. on October 29, 2009.
A note of October 29, 2009 indicates he "reported having one knee operated on and
it is not any better."
Dr. Wathne's report of November 10, 2009 indicates that Mr. Mulford1s restrictions were
not accommodated and he was in the process of working with vocational rehabilitation.

227

Steven Densley
Union Pacific Railroad
Law Department
Re: Craig Mulford

July 26, 2011

-18-

There was ongoing bilateral knee pain primarily medially. There was minimal swelling.
He had not obtained an unloader brace. Apparently, Synvisc injections were arranged.
A history from December 28, 2009 indicates problems with anxiety. He had witnessed
two suicides in the military, one man jumping off a building and the other shot himself
with a shotgun. "He is not physically active because of knee problems. Vet is laid
off from work at railroad right now due to knee problems. He says he applied to
retire because knee problem is so painful.n "Vet used to enjoy hunting/fishing
but has lost interest." He was smoking one half packs per day and "not interested in
quitting."
The weight was 221 lbs. on December 28, 2009.
The report of Jeffrey Opp dated March 10, 2010 was reviewed.
The report of Nancy Collins, PhD dated April 6, 2010 was reviewed.
The report of Stephen Morrissey, PhD, dated June 25, 2010 was reviewed. It appears
he did not perform and on-site evaluation and relied on an interview and other materials.
Dr. Morrissey's understanding is that the body mass index was "24 to 26 [sic]" over the
past 20 years. "Prior to joining the railroad, he had no notable injuries [sic]." It appears
his understanding of prior jobs were that they were "light to moderate physical
demands." (It is unclear which elements of this report are based upon the interview vs.
other sources.) It appears he indicated he would carry a tool bag weighing 50 to 70
lbs. When working with steel gangs he would walk 5 to 7 miles a day. "Over his
career, his work truck might not have a boom to move heavy parts and often did not
have a ladder, particularly later on in his career. He spent much time climbing on, in
and under equipment and could spend an entire day on his knees, or squatting
and getting up and down rapidly to do work. The lack of a ladder made work
more difficult as he had to do more climbing and working on equipment, which
could be slippery and have footing at odd angles and levels. While he had knee
pads available, they did not completely eliminate the strains [sic] and discomfort from
kneeling on ballast and hard surfaces for extended periods of time, particularly when
exerting effort." Dr. Morrissey opines is an "extensive body research on occupational
related knee injuries [sic]." He also appears to opine regarding "cumulative exposure to
knee straining tasks and postures ... " "The cumulative stresses on the ligaments of
the knee loosens them [sic] and makes the joint more unstable [sic], flexible and
prone to injury in otherwise non-traumatic or normal activities such as when
working in knee straining postures [sic]; walking on loose or angled surfaces;
from slips, trips, stumbles; from twists of the knee, or when climbing [sic]." "As
discussed by Andres, et al, (2001), there is significantly greater knee joint movement
when walking on larger (mainline) ballast than when walking on yard or smaller ballast
[sicJ. The sports literature by Harrison and Nichole, (1988) also recognizes the greater
potential for knee injury from walking and running on gravel or other irregular and

228

Steven Densley
Union Pacific Railroad
Law Department
Re: Craig Mulford
July 26, 2011

-19-

unstable surfaces as well as from making sudden, planned and unplanned changes in
direction (as In slipping or stumbling from irregular surfaces, stepping onto moving
surfaces) [sic]." "... They note irregular or uneven surfaces have potential for greater
sheer and torsional forces. With this in mind, walking on mainline ballast particularly
with an embankment being present increases the potential for knee strains [sic]." He
feels there is evidence for dose response relationships "between a work history of
exposure to knee straining [sic] work tasks, acute knee injury and the development of a
wide range of degenerative changes and injuries to the knee." "However, only
previous significant knee injury or a work history of physically demanding work
and long-term (lifetime) and significant obesity (BMI ~ 30) show consistent
significant associations with subsequent occupational knee injury and
degeneration [sic]." He appears to feel that Mr. Mulford had "ergonomic risk
factors" involving at least two hours a day in regular knee "straining postures."
"He indicates that he could easily spend an entire day kneeling, or kneeling,
squatting and standing up; do this duties [sic] with walking extended distances
on ballast and embankments; climb on equipment and ladders." He appears to
feel that "regular jumping or long steps" ... "was a frequent daily event when getting on
and off equipment (sic], particularly as he often did not have a ladder to help in mount
and dismount equipment and climb in and out of the back of the work truck (sic]." He
opines, "Mr. Mulford is not obese [sic]." "It can be concluded that there are no
relevant individual or personal risk factors that might serve to influence the
development of his knee injuries [sic]." Regarding epidemiological data, he opines,
"There is clear medical, scientific, engineering, ergonomic and epidemiological
evidence for increased rates of pain, injury and degeneration to the hard and soft
tissues of the knees with exposure to the ergonomics risk factors present in Mr.
Mulford's normal work duties as a machinist for the UPRR [sic]." Regarding
evidence of exposure, he recorded, "The earlier discussions clearly establish Mr.
Mulford's frequent, consistent and long-term exposure to ergonomic risk factors except
it is being significantly related to increased rates of injury and degenerative changes to
the hard and soft tissues of the knees [sic]." Regarding consideration of other relevant
factors, it is recorded, "There are no apparent personal or pre-existing factors
which can be considered as significantly or appreciably affecting the onset of Mr.
Mulford's injuries [sic]." Regarding his conclusion, "The evidence presented allows
me to conclude with a reasonable degree of ergonomics and engineering certainty that
the injuries Mr. Mulford has experienced to his knees are more likelier than not the
result of his work for the UPRR as a machinist [sic]."
Mr. Mulford's deposition of August 4, 2010 was reviewed. He has a Railroad
Retirement Board disability. He did like to go hunting and fishing. He likes to work
on cars. The last time he went hunting was "20 years ago." He last fished three
years ago. He would change brakes. He pulled a head on an engine one time. He is
admittedly pretty well trained to do anything on a car. He indicates he is 6 foot and 215
lbs. He indicates he has been as high as 230 lbs. but usually 210 to 215 lbs. He
was 234 lbs. five years previously. His first job was taking care of livestock when he

229

Steven Densley
Union Pacific Railroad
Law Department
Re: Craig Mulford
July 26, 2011

-20-

was young. He indicates he broke his hands fighting in the navy. It appears he at
one point ran 400 head of cow operation and 400 head of hog farm. He also took
care of 200 head of sheep and at one time they raised 66,000 turkeys on a yearly
basis. He started with the railroad as an apprentice machinist at Grand Island,
Nebraska. He then went to apparently largely Pocatello but he also worked at North
Platte, Nebraska. He was a journeyman machinist apparently one year after he was the
apprentice and stayed at that position through the rest of the career. He turned down
becoming a supervisor because "it was less pay and more headaches, and I liked what I
was doing." He appears to indicate his job was repair of equipment and the equipment
included regulators, tampers, CAT tampers, spikers, spike pullers, tie removers, tie
lifter, backhoes, chain saws, tractors, and excavators. Apparently, when he began he
did repairs in a shop but when they closed the shops "I worked on all the equipment on
a track." However, even when they had the shops, apparently the vast majority of time
was spent out on the track as only two or three months in the wintertime were not.
Apparently initially, he mostly worked 8 hour days, five days a week. After 2000 or
2001, he worked 'compressed halves.' That was apparently 8 on and then 7 off
depending. This would be working from 10 to 14 hours. He worked the 8 hour days for
five days, he appears to indicate that he would put in overtime because it would be too
long to travel back and so he would work 16 to 20 days on and two days off. Travel to
and from a location of work was estimated to be one half hour. They would then have
job briefings and safety meetings and they were from one half hour to one hour. He
estimates one half hour to two hours of break time during the day. This would depend
apparently on whether they had live track time. He indicates he did computer work in
the evening and did not charge that time. Other activities he would do during the day
would be to ..go from machine to machine to inspect them or talk to the operator to see if
he needed any problems solved ... " He also would travel between sites. Regarding
how often he would climb stairs, it was replied, "If I'm on a surfacing gang, that requires
a lot. Probably most of the day I'm climbing up or on my knees or underneath it, so
basically most of the day. Smaller equipment still needed that a lot." Apparently
referring to large pieces of equipment he estimates it takes three or four steps to get to
the cab and two or three to get up on the front deck. He appears to indicate at times he
would have to climb on top of the cab, which is another few steps. This would be to
work on the air compressor for the air conditioner, hydraulic cooler and there are hoses
and valves up on top. He would have to climb on top about three or four times a week.
Regarding a question regarding, "A typical place that you would find yourself while
working" was replied, 11 Like on a tamper, I would be down on my knees changing
blades of the liner, lining system. Those are the wear parts." He appears to
indicate another common task working on a regulator changing brooms. Changing
deflectors was apparently another task as well as transmission and wheels. He
estimates 30 or 40% of the time spent up on a machine and 50% on the ground. He
estimates "very little sitting." Most of the time he could change positions. There was no
need for jumping but he would crawl and squat. He indicates the other position would
be hanging upside down to get down into an engine. He estimates standing to be 10 to
20% of the time, 10% sitting, crawling on all fours 5 to 10% of time, squatting 5 to 10%
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of time, kneeling "40%", hanging 5%, and laying down 20%. He apparently would more
typically kneel on one and then switch to the other. Regarding maintenance work prior
to the railroad, he indicates he would not be hanging, would do not too much kneeling
and apparently would not climb as everything was pretty much on level ground. He
would also have used a creeper to get under vehicles. On the farm, he estimates 5 to
10°/4 kneeling, 1 to 2% lying down, 20% squatting, 30% sitting and the remainder
standing. When he was 8 or 9 years old playing football, he fractured a clavicle and
broke some teeth. When 1Oor 11 years old he was mowing the lawn and hit an old
can and it hit him in the back of the left leg and scarred him and he "couldn't
unbend my knees for several days. It was kind of locked in position... He also
fractured the right hand in a fight in the service. He also fractured apparently the
left hand in a fight in the service. He also fractured a "bitty bone here" from a fall
and cracked the bone. The next recalled injury was a back injury on the railroad in
1992 or 1993. The next was recalled to be July 2008 when he tore his meniscus. He
recalls whiplash in 1974 from a motor vehicle accident. The first time he recalls any
kind of knee pain was in high school, "I'd run and it would make my knees hurt a
little." He ran competitively In the late SO's. He played football, basketball and
tennis. It appears to have been long distances that bothered the knees. It would
be three or four miles. He also boxed. He would run five miles every day. He would
last for 20 minutes after quitting running. He recalls no football related knee injuries.
He saw a doctor about it and "he said it's probably just a little rheumatoid arthritis, but
he wasn't for sure." In 2001 or 2002, he recalls having a problem with the knees
and they would "get hot and swell up. I thought maybe I just strained a ligament or
something. Wasn't too concerned about it." He recalls seeing Dr. Wathne who gave
him a shot and it seemed to help the knees. To a question regarding how the knee pain
started and was there any activity he was engaged in associated with the knee
soreness, it was replied, "No." He also could not recall anything that preceded the knee
pain. Sometimes it would ache for a little while and sometimes for a couple days.
He apparently either thought or was told that it may be tom ligaments or
stretched ligaments. This began at one or two times a month. At that time he did
not think it was related to work. He indicates in 2008 he thought maybe it was
spending time on his knees on the ballast that caused the knee problems. He
talked to the union and they said he needed to file a on the job injury. Apparently the
left knee was recalled as worse at first. The knees will get stiff if he apparently does not
get out every couple hours or so when driving. He indicates that the knees ''felt great"
and regarding how long, it was replied, "Until I tripped and fell." At the time of the
accident, he indicates he was taking care of four or five gangs and they were replacing
switches around Columbus, Nebraska in railroad yards. He indicates he caught his toe
involving the left foot and landed on the left knee. He scraped his shin all the way
down. He recalls pain for two or three minutes and it was recalled as being severe. He
called the supeNisor. He indicates his pain stayed at '5 or 6' for a couple of days and
during that time he continued working. The next time he saw a doctor was in Columbus
in an emergency room in July. He stated, "My manager come out to see me and seen
how bad I was walking and everything and told me I need to go see a doctor, and after I
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seen the doctor, he told me to go home." Regarding a question regarding whether
he was having problems before he tripped over the ballast regulator, it was
replied, "No [sic?]." To the next question regarding whether he would continue
to have worked or not, it was replied, "No, I don't know." He appears to believe
they did not want him to fill out an accident report and instead wanted to wait and
see how his knee was doing. He has reroofed a house a couple of times.

Job Physical Data
A composite analysis of work equipment mechanic duties was reviewed. This indicates
the work was reviewed from April 25, 2000 to June 17, 2009 and included 5 states (OR,
KS, CA, AR, NE).
Left hand activity includes hand idle 72.6% of a shift (72.4% for the right). Climbing up
or down was 0.18% of a shift. Body posture was 63. 7% break/travel/no work activity,
4.0% sitting, 16.2% standing, 3.0% walking, 0.2% climbing, 9.6% beginning/end of
shift activities, 0.6% squatting, 2.2% kneeling, 0.6% lying, 3.0% walking, and 0.2%
climbing.
Work surfaces were 63.7% break/travel/no work activity, 9.6% beginning/end of shift,
10.5% not standing, 4.3% ballast-flat, 0.7% ballast-sloped, 7.3% dirt-gravel, 1.6%
asphalt-concrete, 0.8% ladder, 0.3% truck, 1.2% equipment.
Walking surfaces were 63.7% break/travel/no work activity, 23.5% not walking, 9.6%
beginning/end of shift, 0.2% equipment, 0.1 % truck, 0.8% ballast-flat, 0.3% ballastsloped, 1.5% dirt-gravel and 0.3% asphalt-concrete.
Discussion
The format of this section of this report follows that of the NIOSH "A Guide to the Work
Relatedness of Disease" and the American College of Occupational Environmental
Medicine's Practice Guidelines (2004, 2008, 2011).1, 2,3,4 5
1 Kusnetz

S, Hutchison MK, eds. A Guide to the Workrelatedness ofDisease (rev.). US DHEW, CDC,
NIOSH. Pub No. PB298-561;1979.
2

American College of Occupational and Environmental Medicine's Occupational
Medicine Practice Guidelines, 2nd Edition, 2004.

3 American

College of Occupational and Environmental Medicine's Occupational
Medicine Practice Guidelines, 2nd Edition Update, 2008.

4

American College of Occupational and Environmental Medicine's Occupational
Medicine Practice Guidelines, 3rd Edition, 2011.
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It appears some documents are either outstanding or will be received. I reserve the
right to modify these findings based on such documents if and when received.
Evidence of Disease
Mr. Mulford has been diagnosed with left and right knee osteoarthrosis. He has findings
of degenerative joint disease on x-ray. He has degenerative joint disease findings on
magnetic resonance imaging.
Prior medical records suggests problems with swelling in the knees and consideration of
an apparently diagnosis of rheumatoid arthritis in the 1980's. Rheumatoid arthritis is
specific inflammatory arthritis which produces degenerative joint disease. It is possible
to have both rheumatoid arthritis and osteoarthrosis. Osteoarthrosis is a non
inflammatory degenerative joint disease by classification.
Other records from the 1980s indicate knee problems that involved both knees (10/83,
2/15/84, 10/23/85). At least one clearly indicates an injury (10/83) while a second has a
diagnosis that is applicable only for injuries ("medial lig. injury," 10/23/85). These
records establish definitely pre-existing knee problems of somewhat unclear and
potentially mixed etiology.
Mr. Mulford did have evidence of one evaluation with a rheumatoid factor, which was
negative. It has been estimated that approximately 90% have a positive rheumatoid
titer. Rheumatoid factors may be negative in situations where the condition is either
mild, early, or can be negative yet the patient may have what is considered seronegative rheumatoid arthritis. Part of the consideration for the diagnosis of the condition
includes the careful evaluation of every joint in the body. No available record has done
that when he was affected. Thus, the diagnosis in Mr. Mulford's case is somewhat
uncertain.
Giving him the benefit of a doubt, this evaluation assumes he has osteoarthrosis of both
knees. As suggested above, whether Mr. Mulford has a systemic inflammatory
rheumatological disorder is unclear and does predispose and cause degenerative joint
disease.
Mr. Mulford has medical records evidence of degenerative joint disease in his shoulder,
multiple neck joints, multiple lumbar spine joints and in both knees. He also has
historical and physical examination evidence of degenerative joint disease in the hands.

5 Hegmann

KT, Oostema SJ. Causal Associations and Detennination of Work-Relatedness.
Guides to the Evaluation of Disease and Injury Causation. Melhorn JM, Ackerman WE (Eds.).
American Medical Association. 2008
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Thus, there is evidence of a symmetrical degenerative joint disease affecting multiple
joints. There is also a positive family history of knee arthritis. Thus, Mr. Mulford has
strong evidence of systemic osteoarthrosis affecting at least five body joints and/or
regions.
Notwithstanding the records from the 1980s, the records indicate a gradual onset.
There may have been acute accident(s) that precipitated these problems in the 1980s.
There is an allegation of an acute injury March 28, 2009, although by that point in time,
Mr. Mulford had had arthritis in his knees for at least 8 or more years. That event
involved tripping over the bat Wings. There is a record immediately afterwards
indicating sore knees. However, the proximate records are of necessity relied upon
(ACOEM 2011 ). In this case, there is no proximal medical record available suggesting
a significant knee injury had been incurred and treated. If there was no medical
treatment, then the event would not be considered significant. The personal
injury/occupational illness report form apparently completed by Mr. Mulford June 8,
2009 does not document the injury of March 28, 2009 either caused or contributed to
his problems. Rather, it notes other issues of climbing on machines, kneeling, etc. A
medical note two days later recalls the March event and notes it apparently made the
knee problems worse. On June 16, 2009, Mr. Mulford apparently noted the problems
were "gradually" worse and has no reference to the March 28 event. This series of
records is incompatible with material aggravation or material contribution to the knee
problems from an acute event.
Thus, based on Mr. Mulford's admissions in the available records, the question of workrelatedness of his knee osteoarthrosis is, to a reasonable degree of medical certainty,
one of occupational-relatedness of a disease and not an injury.
Epidemiology

This section will include both an overview of the epidemiology of osteoarthrosis as well
as a review from the ACOEM Practice Guidelines (2011 ).
Osteoarthrosis is an extraordinarily common problem. The probability of developing
osteoarthrosis increases sharply with increasing age. It is believed that essentially
everyone may develop osteoarthrosis if the individual lives long enough. Thus, age is a
extraordinarily strong risk factor for the condition and is considered a sufficient and
competent factor to explain the condition.
Systemic osteoarthrosis has been well defined. The traditional definition has been three
or more joint groups. The more joints an individual has affected, the more probable
additional joints will become affected.
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Osteoarthrosis, as well as systemic osteoarthrosis is considered to be a disorder with
strong genetic characteristics. It is not essential to have a first degree relative affected,
but still has strong genetic contributions.
Body mass index is a factor which has been found to be so strong for the knee that it is
on par with smoking and its relationship with lung cancer in terms of strength of the
relationship. This means that it too, is considered a competent factor which may solely
explain and entirely explain the development of the condition, especially when
combined with age.
There are numerous other non occupational risk factors which have been identified for
the development of osteoarthrosis. These include history of significant trauma and
many metabolic conditions. There also are anatomic abnormalities thought to be
substantial factors including malalignment of the thigh and leg.
Occupational factors are not well defined. Some, though not all studies have suggested
kneeling as a risk factor. Yet these studies suffer from use of weak study designs, lack
of objective measurement of job physical factors, and lack of control for confounding
factors. Thus, other studies of use of the lower extremities must be examined. The
issue of increasing forceful use of the knee has not been found to be a consistent risk
factor. Multiple studies of cohorts of runners, some of which included measurement of
cartilage thickness in the knees, failed to find that running was associated with
increased risk despite substantially higher forceful use. Similarly, a randomized control
trial of individuals with knee arthritis found that a weight bearing program failed to
accelerate the arthritic condition in comparison with a non-weight bearing exercise arm
and an education arm (Eddinger, 1997). There is only one sizeable epidemiological
study of railroad workers and knee disorders and those researchers determined that the
railroad workers were felt to be not at increased risk for knee arthritis and were placed
in the control group (Vingard, 1991), although it appears that study did not clearly
include machinists.
Additional detailed summaries abstracted from the American College of Occupational
and Environmental Medicine's Evidenced Based Guidelines' Work-Relatedness section
is provided below:
A minority of cases of osteoarthrosis appear to arise in a knee after either fracture,
removal of a meniscus, (Allen 74; Wick11rom 83; Johnson 74: Fairbank 48; Appel 10: Jackson 68; Jo,pnsen
87) tom meniscus. (Ding 07; Pelletier 07; Cooper 94) ACL surgery, (Louboutin 09; Lohmandcr 07; Roos 9S)
other surgery, or major trauma or injury. (Kohatsu 90; Davis u: cooper 94; Oelbcr oo: Moretz 84)
The mechanism of that trauma is usually believed to be responsible for the
osteoarthrosis particularly as the magnitude or risk is generally considerable6, and
this often determines work-relatedness. However, the majority of cases have no
significant traumatic history and thus causation is often unclear. Yet, while some
6Pooled

odds ratio estimated at 3.86, 95% Cl 2.6l·S.70. (Dlagojevic 10)
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aspects are poorly understood or controversial, there are some aspects of the
epidemiology of knee osteoarthrosis that are robust. The condition has been
traditionally labeled non-inflammatory in contrast with rheumatoid arthritis and
other inflammatory arthritides. Yet there are many different inflammatory
mediators that are detectable in joints or systemically in affected individuals,
including collagenase, tissue inhibitor of metalloproteinases, proteoglycan
fragments, aggrecan, stromelysin-1, decorin, biglycan, lumican, keratocan (Bauer 06;
Lolunander 03, OS, IO; Dean 91; Pelletier 91; Abramson 04; Sharif 95a; Lohmander 93a,b; Melrose 08; Neidhart 97)

and hyaluronic acid, which has predicted earlier progression of OA. (Sharif9Sb)
Weight loss has been shown to reduce those same inflammatory markers among
knee osteoarthrosis patients. (Miller 08)
Age is a well documented risk factor for knee osteoarthrosis. (Wilson 90; Lohmander 07;
Letehbridgc-Cejku 94; Kellgren 61; Bagge 91, 92; Felson 87, 90; Acheson 75; Kellgrcn Ann Rheum Dis
1958; Davis 91; Hernborg 73; Hart 99; Allander 74; Peyron 79; DHEW Pub. 79-1661 1979; Lawrence 66;
Cheung IO; Blagojevic 10) Obesity has been shown to be an unusually robust risk factor
for osteoarthrosis of the knee, (Anderson aa; SpeclOr 94; Davis 89; Bagge 91; Felson aaa.b, 90, oo:
Wendelboe 03; Kohatsu 90; SCunner 00; Coggon 01; Harlz ~ Lau 00; Gelber 99; Bcrptrom 86; Mannincn 96; Hart 99;
Cooper 00; Silberberg S7; Leach 73; Hochberg 95; Schouten 92; Blagojevic 10) as it is for other joints

throughout the body (Oliveria 99; Hart 93; van Sasse 88; Bagge 91) (see Hip and Groin
Disorders and Hand, Wrist, and Forearm Disorders chapters). That obesity is
associated with osteoarthrosis of the upper extremity suggests the mechanism is at
least partially unrelated to weight bearing. Additionally, weight loss appears to
result in lower risk for osteoarthrosis, (Felson 92) reduces biomarkers, (Miller OS) and
improves prognoses of patients with osteoarthrosis. (Huang 00; Christensen 07; Miller 08;
MessierOO)

Genetic factors have been reportedly strong, (Loughlin 0Sa,b; Valdes 06; Felson 00) and the
knee joint is frequently involved in generalized osteoarthrosis. (Englund 04a,b; Schouten
92; Altman 87; Peyron 79; Bwiim S4; Lawrence 69; Doherty 83; Kellgren s:z. 63) Generalized OA as well as
signs of active disease including effusions predicts faster progression of OA.
(Ledingham 95) Heberden's nodes reportedly increase risk of knee degenerative
changes by 6-fold over a 12-year period, (Schouten 92), hand osteoarthrosis conveys
a 50% increased risk for knee OA, (Blagojevic JO) and a specific hand-knee OA
subset has been proposed. (Hirsch 96; Waldron 97)
Muscle weakness is thought to increase risk of knee OA (Hurley 99; Hootman 04; Hall 93;
Shanna OJ, 03; Siemenda 97, 98; Thorstensson 04; Tan 95) and forms a basis for one of the
interventions for which there is some quality evidence of efficacy (see exercise
section). Leg length discrepancy is also an apparently risk factor (Harvey JO) as is
knee malalignment. (Schouten 92) Bone marrow edema is another reported risk.
(Felson 03)

Job physical factors have not been studied in a quality epidemiological study
reported to date. The proper study designs have yet to be reported, particularly
either cohort studies or at least a well done case-control study with measured job
physical factors and adjustments for the non-occupational factors.
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Purported associated factors have included kneeling, squatting and lifting.
However, results are inconsistent, (Andemm 88; Felson 88; MacAlindon 99) concerns about
biases have been noted, (Maetzel 97) risks are nearly always low magnitude when
positive, and nearly completely based on retrospective methods without measured
job factors. (Felson 91; Manninen 02; Coggon 00; Cooper 94; Lawrence S2, SS; Sahlstrom 97; Vingard 91; Kcllgren
52; Kivimaki 92; Sandmark oo; Lindberg 87; O'Reilly oo; Jensen 00) However, some studies reported
interactions of risk factors, and this suggests further need for study. (Lohmander 01;
Coggon 00) Of all risks, kneeling appears to be most consistently associated with
knee OA. (Rytter 09; Felson 91; Coggon 00; Kivimaki 92) A registry study from Sweden has
suggested increased risk among farmers, construction workers, and firefighters,
while risks were not elevated among numerous other occupational groups. (Vingant
91; Sandmark 00) Others have suggested no increased risk of knee OA among
farmers. (Holmberg 04)
Numerous studies of runners have been performed with a basic presumption of
risk due to high force use of the knees; however, nearly all studies including long
duration cohort and other studies have been negative. (Lane 90, 93; Sohn 85; Kujala 94;
Kufala 9S; Spector 96; Konradsen 90) There also is suggestive evidence of thicker cartilage
among runners (Lane 86) and in some animal models. (Kiviranta 88) Mixed sports and
power sports have reportedly led to earlier knee OA, but not endurance sports in
two studies. (Kujala 94; Kufala 95) Another study found increased risks among women
with high levels of physical activity, but not among men. (lmeokparia 94)
A few other studies may also be of interest including a lack of differences in
injuries between artificial turf and natural grass in a prospective cohort study of
soccer players. (Steffen 07) A comparative study of cartilage from the apparently
unaffected side in unicompartmental QA patients found the cartilage was inferior
to the cadaveric controls, (Obeid 94) suggesting the cartilage of affected patients is
inherently defective.

Thus, it is unclear whether job physical factors are true risk factors or even associated
factors for the development of knee osteoarthrosis. There are no epidemiological
studies of railroad machinists. There are no epidemiological studies of reasonably
comparable work.
Evidence of Exposure

Mr. Mulford's career at the railroad started when he was approximately 41 years old and
he had significant prior job physical tasks on other jobs. He worked as a machinist
apparently throughout his relatively short career with the Union Pacific Railroad.
There are quantified job physical factors that have been made available. This sampling
was of multiple machinist's work. These measurements and documents indicate that
the work is variable. Postures change apparently significantly.
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Measurements include that climbing activities are 0.2% of a shift. Walking was 3% of
the shift. Standing was 16.2%, squatting 0.5% and kneeling was 2.2%.
Mr. Mulford stated working on ballast was particularly problematic. These data indicate
kneeling was 2.2% of a shift. Working on ballast was approximately 5% of a shift.
There are no epidemiological studies associating activities involving this level of work
activities with knee osteoarthrosis.

Consideration of Other Relevant Factors
Mr. Mulford is at an age of increasing risk for knee arthritis. It is common to have knee
arthritis at this age, including severe enough to require knee joint replacement.
Mr. Mulford's body mass index has been elevated for quite some time. His body mass
index crossed the line from overweight to obese on or before April 2003. His maximum
BMI exceeded 32 kg/m2 and was 30.9 kg/m2.at the time of my examination of him. Per
his history, his weight has been fairly stable, thus apparently providing a consistent risk
factor over time. The magnitude of risk can be estimated from one of our study's data
(see graphic representation below, Wendelboe 03). For many years, Mr. Mulford's risk
from this factor alone was approximately 3.5-6 fold increased risk.
Mr. Mulford has systemic osteoarthrosis. More likely than not, Mr. Mulford does have an
inherited genetic predisposition to osteoarthrosis, as that is usually the case in
individuals with symmetric arthritis.
Rheumatoid arthritis (RA) is a sufficient cause of knee degenerative joint disease. In
Mr. Mulford's case, if he has RA, it is seronegative.
There appear to be issues of remote traumatic injuries.
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Validity of Testimony
There appears to be a dispute regarding whether an acute event March 28, 2009 had a
material contribution to Mr. Mulford's knee problems. Mr. Mulford's proximate written
records appear to indicate it did not.
There are issues regarding knee anatomy and injuries.
There also are major disputes about the epidemiology, including occupational and nonoccupational epidemiology, of knee osteoarthrosis. There also appear to be disputes
regarding whether Mr. Mulford has individual risk factors for knee osteoarthrosis.
Conclusions
Mr. Mulford has been diagnosed with right and left knee osteoarthrosis. The
epidemiology of knee osteoarthrosis documents age, obesity, genetic factors and
remote trauma are consistently and strongly associated with risk of knee osteoarthrosis.
There are no quality epidemiological studies that demonstrate railroad machinist's work,
machinist's work, railroad industry work or work involving analogous job tasks causes or
are associated with knee osteoarthrosis. Current evidence is that Mr. Mulford's tasks
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were substantially variable on his job. The job tasks in question have been measured as
involving 2.2% kneeling, climbing 0.2% of a shift. Working on ballast was 5% of a shift.
There are no epidemiological studies that have associated these levels of work
activities, or reasonably similar work, with the development of knee osteoarthrosis.
Mr. Mulford's age, particularly when combined with his obesity is a sufficient and
competent factor to produce his condition. He has additional risk factors of systemic
osteoarthrosis, family history, probable genetic predisposition, and apparent remote
traumatic events involving his knees. Whether he has, or has had, rheumatoid arthritis
is unclear, although he appears to have been so diagnosed and rheumatoid arthritis
produces degenerative joint disease particularly in the knees. There are many validity
of testimony issues for a trier of fact to evaluate.
Thus, to a reasonable degree of medical certainty, Mr. Mulford's right and left knee
osteoarthrosis are non occupational in etiology.
Should you have further questions, please do not hesitate to contact me.
Sincerely,

KurtT. Hegm n, MD, MPH
Professor and Center Director
Dr. Paul S. Richards Endowed Chair in
Occupational Safety and Health
KTH/amd
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1

aging.

2

of traumatic injuries --

Dr. Hegmann also added in this instance history

3

A.

Right, and we had discussed that.

4

Q.

And he added the elevated body mass index.

5

A.

Right, we mentioned that.

6

Q.

Now, are those also factors that you would add

7

to your list as contributing causes?

8

A.

Yes.

9

Q.

And was there something I am missing?

10

A.

You talked about running.

11

Q.

Well, you are aware that he was a runner and

12

encountered some knee problems as a runner, were you

13

aware of that?

14

A.

But no traumatic injuries that I was aware of.

15

Q.

From running?

16

A.

Right.

17

Q.

So with respect to these items, we have got

18

five,

19

degree to which each of these would have contributed?

20

So, for example, can you give me anything genetics

21

contributed?

22

A.

Personally in him?

23

Q.

Yes.

24

A.

You want me to rank them in order or do you

25

I;

I guess.

Can you give me a breakdown of what

want to get a percentage
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Do you have a basis for providing a

1

Q.

2

percentage?

3

A.

No.

His genetics as far as the alignment

4

of his bones and his anatomy was not -- I did not feel

5

to be a significant contributing factor.

6

mentioned before, if he had overwhelming genu varum or

7

bow-leggedness, where you would drop a plumb bob down

8

from his hips and he is bearing all his weight on the

9

inside, then, yes, he is going to be more predisposed to

Like I

10

having that.

11

Q.

12

makeup.

13

A.

Correct.

14

Q.

What about family history?

15

A.

Family history of osteoarthrosis is certainly

You are talking about his physiological

16

tied.

17

say how much that really contributed.

18

contribute?

19

to the fact that, you know, his dad had osteoarthrosis

20

and his grandfather had osteoarthrosis.

21

been shown that it runs in the family history now, it's

22

pretty well accepted.

23

It's too difficult for me to put a percentage to

Q.

Did it

Yes, I am sure there is some contribution

That it has

I guess what you are saying is when we talk

24

about genetics, you don't see a real physiological

25

connection with respect to Mr. Mulford; however, you
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1

acknowledge a past family history so there is some

2

A.

Determining factor that way, correct.

3

Q.

So ranking that among the five that you listed

4

where would we put that?
A.

5

6

Q.

Normal aging,

what is he,

is it unusual for a man age,

62 to have knee osteoarthritis?

I think his age has contributed to it.

9

A.

No,

10

Q.

Have you seen people of age 50 with knee

11

I

would put that like four and five probably.

7

8

I would put that lower down in the five,

osteoarthritis?

12

A.

Yes,

13

Q.

Age 40?

14

A.

Yes.

15

Q.

Age 30?

16

A.

Unusual.

I do.

Usually around 40 in a primary

17

obviously it's kind of a bell-shaped curve where you

18

start to -- it's not necessarily a bell-shaped curve,

19

that's when the bottom of the curve starts to take off

20

probably around age 40 and peak out in the sixties and

21

seventies.

22
23

Q.

develop osteoarthritis of the knees?

24

25

How common is it for somebody at age 60 to

A.

Across the board there is probably -- there is

such variability in, you know,

like in the whole
·if
::'.
!
·,·

.=
~~""'
, •""'
-~~ =
~1,.r,.·.=.~ ,·";:;."', ..,,~.."""'
-~-,, }/

'--,,,.,.,....-,-----,.,...,,...,.....,............,..,....._...,..,.,.....,,....,.......,""""'"'....,.,.,"""'""'.,..,.,.,,.,,,,.,,,.,,,.,..."""""""""""""""_,,,."""""..,,,,,...,.,..,'l>!~"-·"'1~•·"·~,"'.,1.:"~~,"'.~""'-,""'
.,-x*.=.!'"•.i.:,
"""~··:
""""'
t,11•" ""•:'1..""
,.::,...
1-;-,;."·""'-~"""
-

,, """
,\~:.i:.
"""
~·,w
""'.""'
i!!:,

(208)345-9611

(208)345-8800 (fax)

;7,1,
"""
,i(, .•""'
~--. •. ,~-.

M & M COURT REPORTING

244

Page 22

1

spectrum of osteoarthritis as far as, you know, mild,

2

moderate, and severe.

3

age 60 you probably see 50 percent of the population

4

have some type of arthritis.

5

symptomatic they are from it.
Q.

6

And in all those categories by

And then it gauges on how

Where would you rank the aging as a

7

contributing factor on those five factors you

8

identified?

9

A.

I would probably put that contributing up

10

there -- I don't know whether there is a No. 1, I'll be

11

honest with you.

12

Q.

So genetics is four or five.

13

A.

Yeah.

14

Q.

So aging would be --

15

A.

One or two in there, I would say.

16

Q.

How about past history of trauma?

17

A.

A significant past history of trauma to that

18

specific joint could certainly be one or two, if there

19

was a major traumatic injury where you injure the

20

articular surface, the joint surface, so it depends on

21

what degree.

22

traumatic history, so I would put that down probably in

23

the middle.

24

Q.

Three or four?

25

A.

Yes, three or four.
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1

Q.

And obesity?

2

A.

You know,

I didn't have his estimated body

3

mass index, but he is not a morbidly obese individual.

4

He had put on some weight in the years that I had

5

followed him.

6

is in the low thirties there.

Six foot,

228, so -- his body mass index

7

Q.

So not grossly obese.

8

A.

Not grossly obese.

9

So over time, you know,

obesity it's definitely time related because your knees

10

will bear approximately three and a half times your body

11

weight in force with each step, and it's a cumulative

12

type thing.

13

three.

So I would put that in the middle, two,

14

Q.

So job activities?

15

A.

And his job activities, you know, the

16

activities are what aggravates the underlying arthritis,

17

so if you are not doing the activities, then usually you

18

will be asymptomatic from it, it won't bother you as

19

much.

So I would put that in with age, in the one-two

20

area.

But, again, they are all contributing together.

21
22

Q.

You are aware, aren't you, that before he came

to the railroad he was also working as a mechanic?

23

A.

Yes.

24

Q.

And also walking on uneven surfaces, kneeling,

25

squatting
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1

A.

Right.

2

Q.

-- carrying objects?

3

A.

Yeah, I would say that that contributed, that

4

cumulatively that probably played a role in all of this,

5

along with the normal aging process.
Q.

6

Right.

Before he came to the railroad he was

7

working for 20 some odd years as a mechanic and by the

8

time he came to you complaining of knee pain, he had

9

been working at the railroad for maybe a little over ten

10

years or so.

11

A.

Right.

12

Q.

And before he worked as a mechanic are you

13

aware that he also worked for the navy?

14

A.

I remember him briefly mentioning that he was

15

in the military.

16

military.

I don't recall what he did in the

17

Q.

Have you read his deposition?

18

A.

No.

19

Q.

For your benefit, in the deposition he

20

describes how his primary job with the navy was

21

refinishing decks on ships, so as he described it, he

22

spent a significant amount of time on his knees.

23

that a type of activity that would also contribute?

24
25

A.

Yes, it can.

Is

You have got to remember in your

early twenties your joints are kind of finely polished,
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1

hopefully your muscle strength is significant, you don't

2

have a large amount of weight on board, so your body

3

tolerates those activities a lot better.

4

difficult to say how much that contributed to symptoms

5

in his forties and into his fifties.
Q.

6

7

So it can contribute but then as you get

older - A.

8

9

It's so

For instance, if he had to do that same job at

the age of 40, he wouldn't tolerate it.

10

Q.

So these activities of kneeling or squatting

11

or walking on uneven surfaces, the extent to which they

12

cause problems with your knees is augmented with time?

13

A.

14

Yes.
MR. LARSEN:

In connection with age.

15

A.

With age,

16

Q.

We age with time.

17

A.

Right.

18

Q.

So given that, are you able to give us an idea

right.

19

of the extent to which the railroad as opposed to job

20

activities that preceded the railroad contributed?

21

A.

You know, it really is a difficult assessment

22

to say how much, compared to how much his time as a

23

mechanic,

24

prior job leading up to it?

25

(208)345-9611
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1

then years at the railroad.
A.

2

It's again difficult to assess how much each

3

one of those entities contributed.

4

then he continued to perform a job that was stressful to

5

his knees into his forties.

6

The problem is that

And then, as I mentioned before, the problem

7

is once you develop that cartilage tear there, that's

8

why we try and hold off on operating on meniscus tears

9

unless there is some mechanical block because we know

10

it's a double-edged sword.

11

short run but are you hurting the patient in the long

12

run in that you are increasing more contact pressure

13

there.

You are helping them in the

So that's what started to develop when he was

14
15

with the railroad in both knees, you know.

16

complaining of some, I think it was right -- well, it

17

was both knees but then the left knee he had that

18

degenerative tear and then the arthroscopy and that was

19

the knee that slowly deteriorated first and then the

20

right knee followed suit.

21

He first was

So what I am stating is that if we were able

22

to avoid -- he was getting some joint space narrowing

23

which was probably work related and age related and then

24

he develops a degenerative tear in the cartilage and

25

that just accelerated the process.
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1

And it's hard for me to say, you know -- I

2

mean that occurred while he was working on the railroad.

3

Now, was he developing degenerative changes in the

4

meniscus prior?

5

then.
Q.

6

It's possible but it didn't happen

Looking back through my notes, I was wrong

7

about two years in the navy, it was it looks like four

8

years, started in '68, released in '72, and then started

9

as an auto mechanic after that, 1973.

And then came

10

to

well, worked as a mechanic at a couple different

11

places, but then came to the railroad in 1991.

12

So, again, are you able to give me any idea of

13

the degree to which each of these different jobs

14

contributed?

15

A.

You know, I'll just be guessing as to how much

16

they contributed.

17

mentioned before, I think that the ones in the navy, he

18

didn't have an injury to his knee then that he gave to

19

me, he wasn't treated for problems with knees, I don't

20

know -- you probably don't have a naval history, I don't

21

know whether he was seen back for that, but if he

22

didn't, then I would kind of throw that out.

I think they probably did.

As I

Now, the years as an auto mechanic, as he was

23

24

aging, you know, closer into his thirties and early

25

forties, that certainly can contribute to it.
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1

And then as we spoke before, you know, a knee

2

that's -- you know, a 47-year-old knee is not going to

3

withstand the stresses that a 30-year-old knee would

4

stand.

5

that, all right, no major traumatic injury, he is not

6

morbidly obese there, and there are other contributing

7

factors.

8
9

And that's kind of subtracting out the fact

So I think that with each job it probably
contributes more and more to it, and the process

10

accelerates.

11

Q.

So I guess what you are telling us is you

12

can't say really how much is one job or the other, they

13

contributed.

14

railroad probably contributed more simply because he was

15

older.

16

A.

It sounds like you are saying that the

Correct, that's what I would say.

Otherwise I

17

am just guessing, throwing numbers out there that I

18

don't think have any value.

19

Q.

So let me ask you, I haven't seen then any

20

disagreement that you have with Dr. Hegmann.

21

point on which you disagree with his assessment?

22
23

MR. LARSEN:

25

I object to the form of the

question as argumentative.

A.

24

Is there a

You can go ahead and answer.

I'm just going to go back to his conclusions.

I don't necessarily disagree with his assessment.
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1

also feels that it's multifactorial considering all the

2

different entities that could be contributing factors.

3

It's hard to pinpoint one specific thing that's related.

4

It would obviously be much easier if there was some type

5

of traumatic injury on the railroad that led to this and

6

we don't have that history.

7

assessment.

8
9

Dr. Hegmann,

So I wouldn't dispute that

I don't know whether he sees

patients on a regular basis or whether or not he is more

10

into the occupational safety and health research, you

11

know, so you lose that clinical experience with patients

12

on a day-to-day basis.

13
14

Q.

causation that we have not discussed?

15

16

A.

I can't think of any other major ones in his

history.

17
18

Do you have any other opinions with respect to

Q.

Anything you are anticipating testifying to at

trial?

19

A.

No.

20

Q.

Let's skip treatment for now and we will come

21

back to that and let's talk about problems related to

22

return to work.

23

most recent functional capacity evaluation.

You have had a chance now to review the

24

A.

Yes.

25

Q.

You assessed restrictions earlier on Mr.
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1

his neck and multiple levels of his back.

2

A.

Correct.

3

Q.

Recently he was complaining of pain between

4

his shoulder blades, so his midback.

5
6

A.

So the thoracic spine probably can be involved

as well.
Q.

7

So did you review -- well, with respect to the

8

lifting restrictions, then, are you able to determine

9

the extent to which those restrictions are based on his

10

knee problems versus his back problems?
A.

11

12

In relation to -- you said in relation to the

functional capacity evaluation --

13

Q.

Whatever basis you have.

14

A.

Oh,

15

Q.

Yes, based on your restrictions are you able

from my restrictions?

16

to say if he had no knee problems but he just has the

17

back problems, would you register the same restrictions?

18
19

A.

He could probably kneel and squat down, but

the lifting I would put restrictions on.

20

Q.

And what would the restrictions be?

21

A.

I would state that he should not lift above 50

22

pounds and certainly not on a repetitive basis.

23

Q.

So, in other words, your restrictions on

24

lifting would be the same even if he had no knee

25

problems.
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1

A.

Yes.

2

Q.

So the kneeling and squatting and ladder

3

climbing are simply based on the knee problems.
A.

4

Yes.
MR. LARSEN:

5

Counsel,

just so we are clear,

6

the lifting is a combination of the knee problem and the

7

back problem, he would have had the restriction based on

8

his knees but he also has it based on his back.
THE WITNESS:

9

10
11

Q.

Yes.

But if he did not have knee problems at all,

he would have the same lifting restrictions.

12

A.

Yes.

13

Q.

Are you able to say the degree to which you

14

would think it should be acceptable for him to kneel or

15

squat or climb ladders?

16

A.

How often he could do it?

17

Q.

Yes.

18

A.

You know, it's hard to put an absolute number,

19

but I would say kneel less than five times a day, that's

20

for sure; and squat down about the same, three to five

21

times a day.

22

much pain he has with those activities and so pain may

23

preclude him from being able to really do it.

And this is, you know,

I don't know how

24

Q.

What about climbing ladders?

25

A.

And climbing ladders, I think it would be fine
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1

Q.

Okay.

Did they deny your claim?

2

A.

They denied my claim.

3

Q.

Okay.

4

A.

I got 10 percent on the ringing in my ears,

5

which was related to the service, as well as hearing

6

loss, but they didn't give me a claim for that.

7

Q.

Okay.

8

A.

Yes, they did.

9

Q.

Okay.

10

Did they also deny your PTSD claim?

Okay.

10 percent ear ringing, are you talking about

11

A.

Tinnitus.

12

Q.

Right.

13

Are you talking about you lost

10 percent of your hearing or were you --

14

A.

15

Q.

16

So when you said that you had

No.

were you talking about there's been an

award for 10 percent?

17

A.

10 percent award.

18

Q.

Oh, I see.

19

And is that through the Veterans

Administration?

20

A.

Yes.

21

Q.

So are those regular payments you receive?

22

A.

Once a month.

23

Q.

Okay.

I guess I misunderstood because I

24

thought you said that your claim for disability was

25

denied.
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1

A.

On the PTSD.

2

Q.

But not for hearing loss?

3

A.

Yes.

4

but I was given 10 percent.

5
6

Q.

Okay.

So you're making a distinction between

hearing loss and ringing in the ears?

7

A.

Yes.

8

Q.

I see.

9

10

Hearing loss was denied, the tinnitus,

Okay.

And so you do receive regular payments from
the VA Administration based on ringing in your ears?

11

A.

Yes.

12

Q.

Okay.

13

A.

Oh, a year and a half, maybe two years ago.

14

Starting when?

I'm not for sure.

15

Q.

Okay.

All right.

Now, last we spoke, I

16

believe that you were receiving a sickness benefit from

17

the RRB, and I think that you were applying to receive

18

disability benefits from the Railroad Retirement Board

19

as well.

20

A.

21
22

Yes.

MR. REED:

And I'll enter an objection that

it's a continuing line of collateral source objections.
MR. DENSLEY:

23

24

25

Have those been granted?

Q.

Okay.

(BY MR. DENSLEY)

What is that payment that

you receive?
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1

Zoloft.

And there was a PTSD medication before that you

2

mentioned.

What was that?

3

A.

Citalopram.

4

Q.

And was that, again, one dose a day?

5

A.

Yes.

6

Q.

Okay.

There was a sleep medication.

7
8

A.

10

generic.

11

Q.

It's the same thing as Ativan, but it's a
I can't remember the name of it.
Okay.

I apologize if I asked this before.

How long have you been taking sleep medication?

13

A.

Ever since they diagnosed me.

14

Q.

Oh, that's right.
And you say that diagnosis was something like

15
16

What was that

again?

9

12

What else have you been taking?

a year and a half before you left the railroad?

17

A.

I believe so.

18

Q.

Okay.

19

A.

And they got me on a pill that -- I don't know

20

what it is, but it's for nightmares.

21

Q.

Okay.

And you say that the way that your PTSD

22

manifests, then, is in depression, you have trouble

23

sleeping, trouble breathing, don't want to talk.

24

then I guess you also have nightmares?

25
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1

A.

No.

2

Q.

Would you say you frequently experience

3

fatigue?

4

A.

Yes.

5

Q.

What about fever?

6

A.

No.

7

Q.

Do you ever experience cold hands or fingers?

8

A.

Yes.

9

Q.

How often?

10

A.

Not much anymore.

11

Q.

When was the last time you remember

12

experiencing that?

13

A.

Oh,

14

Q.

Do you remember if anyone identified it as

15

four years ago, maybe.

being associated with any condition?

16

A.

Panic attacks.

17

Q.

Panic attacks.

18

A.

Yes.

19

Q.

Do you have any problems with dryness in your

21

A.

No.

22

Q.

You did mention that you experience headaches;

24

A.

Yes.

25

Q.

Okay.

20

23

Okay.

Related to PTSD?

eyes?

right?
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1

A.

None.

2

Q.

And did you apply over the Internet, or did

3

you submit paper applications in person?

4

A.

Both.

5

Q.

Both.

6

A.

A lot of them require that you do it over the

7

Internet.

8
9

Q.

So ...
Okay.

And do you have copies of any of these

applications you've made?

10

A.

No.

11

Q.

Okay.

12

Okay.

All right.

Did you apply for all of

these jobs in Pocatello or were --

13

A.

Yes.

14

Q.

-- any of them located anywhere else?

15

A.

No.

16

Q.

Okay.

If the railroad had a position open for

17

you in Salt Lake City, would you have been willing to

18

take that job?

19

MR. REED:

I'm going to object as to the form

20

of the question.

In regard to mitigation, it doesn't

21

require him to move, so it calls for speculation.

22

Q.

(BY MR. DENSLEY)

23

A.

I really don't want to move from here, so I

24

Go ahead.

probably wouldn't take it.

25
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1

education or training?
A.

2

3

Oh, probably because of my PTSD.

seem to concentrate very well.

4

Q.

Any other reason?

5

A.

I

6

just don't know how well I'd do, if I could

even complete a course.

7
8

I just can't

Q.

Okay.

A.

Yes.

Are you worried about getting a new

job?

9

10

MR. REED:

I'm going to object to the form of

11

the question.

12

Q.

(BY MR. DENSLEY)

13

A.

Because there's none out there.

14

Q.

Well,

Okay.

Why are you worried?

I guess what I'm wondering, though, is

15

does it concern you that, if you did get a new job, that

16

you would lose railroad retirement benefits?

17
18

MR. REED:
of that question.

And I'm going to object to the form
That's clearly a collateral source.

19

And you don't have to answer that question.

20

MR. DENSLEY:

21

MR. REED:

22

MR. DENSLEY:

23

asking for anything privileged.

24

instruct him not to answer that question.

25
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Q.

1
2

A.

Well, I haven't done anything, so I don't know

what I could engage into or not.

5

Q.

Okay.

6

A.

Well, probably because of this PTSD,

7

Why is it you haven't done anything?

depression.
Q.

8

9

Page 62

Are there any other activities that

you're not able to engage in now because of your knees?

3

4

Okay.

Can you give me an idea of what you do from

day to day now?

You know, just give me an idea of, you

10

know, when you wake up and what you do until you go to

11

bed,

just on a typical day.
A.

12

Well, I get up in the morning about 8:00 or

13

9:00, have coffee and breakfast, go after the mail, and

14

do whatever housework my wife was wanting me to do and

15

maybe some shopping.

16

of stay

17

once in a while.

And then the evenings we just kind

sit around.

We've got family that comes over

18

Q.

19

talking?

20

A.

That's probably watching TV.

21

Q.

When you said "housework," what kind of things

22

So when you're sitting around, is that
Watching TV?

Reading?

does that entail?

23

A.

Oh, vacuuming, laundry, dishes.

24

Q.

Anything else?

25

A.

No.
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UNION PACIFIC RAILR

Law Department
280 South 400 West, Suite 250
Salt Lake City, UT 84101

Steven T. Densley
General Attorney
(Admitted In Utah, Idaho, Oregon and Washington)

P. 801-212-3985

F. 801-212-3978
stdensle@up.com

July 20, 2011
Reed W. Larsen
Cooper & Larsen
151 North 3rd Avenue, Suite 210
Pocatello, ID 83205-4229
Re: Craig Mulford v. Union Pacific Railroad Company
Dear Reed:
Enclosed is the report of George Page. Please let me know if you have any questions.

STD/kl
Enclosure

a

www.up.com
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UNION PACIFIC RAILROAD
Law Department
280 South 400 West, Suite 250
Salt Lake City, UT 84101

Steven T. Densley
General Attorney
{Admitted In Ulah, Idaho, Oregon and Washlnglon)

P. 801-212-3985
F. 801-212-3978

sdensley@up.com

March 26, 2012
Via Email: reed@cooper-larsen.com
Reed W. Larsen
Cooper & Larsen
151 North 3rd Avenue, Suite 210
Pocatello, ID 83205-4229
Re: Craig Mulford v. Union Pacific Railroad Company
Dear Reed:
From your Motions in Limine I have gathered that you have misplaced the report of George
Page. Enclosed is another copy of his report. Also is enclosed is a copy of my letter to you of
July 20, 2011, with which the report was originally transmitted to your office.

STD/kl

Enclosures

8

www.up.oom
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LAW DEPT.
MAR 1 2 2012
WESTERN SLOPE REHABILITATION, INC,

March 7, 2012
Steven T. Densley, Esq.
General Attorney
Union Pacific Railroad Law Department
280 South 400 West, Suite 250
Salt Lake City, UT 84101
Re:

Craig Mulford v. Union Pacific Railroad Company
Case #CV-09-4313-Pl
VOCATIONAL ASSESSMENT REPORT

INTRODUCTION

The case of Craig Mulford was referred to Western Slope Rehabilitation by Union Pacific
Railroad Law Department, Attorney Steven T. Densley. The purpose of the referral was
to conduct a vocational evaluation of Mr. Mulford's ability to earn wages in the labor
market where he resides. While I was unable to interview Mr. Mulford directly, I was
provided with a significant number of medical and vocational records, in addition to 2
transcripts of Mr. Mulford's depositions. I utilized these documents to extrapolate
vocational information relevant to this evaluation.
A large number of records were reviewed regarding the injury and subsequent medical
treatment of Mr. Mulford. The records included:
•
•
•
•
•
•
•
•
•
•
•
•
•

Accident Reports
Complaint
Plaintiffs Answers to Interrogatories
Discovery Responses
Job Description
Deposition Transcript of Mr. Mulford taken on 08/04/10
Client's Union Pacific File, including job description for work equipment
mechanic
Medical Director's File
Military Records
Vocational Evaluation - Voe Consult Services lnc./Nancy Collins, Ph.D.
Economic Loss Evaluation- Caulson Opp & Associates, PC/Jeffrey P. Opp
K. Dirk Evertsen, MS/Evertsen Vocational Services
Client's Supplemental Deposition Transcript dated 02/07/12

(970) 245-5424
518 28 Road, Suite A105
Grand Junction, CO 81501
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•

Maintenance - of - Way positions at the Union Pacific Railroad
Specific focus: Gang mechanic (machinist) prepared by George B. Page, CPE,
Page Engineering, Inc.

I also reviewed a large volume of medical records pertaining to Mr. MuJford's case,
including records from:

•
•

•
•
•
•
•
•
•
•
•

Kurt T. Hegmann, MD, MPH/University of Utah School of Medicine
R. Lance Marshall, DPT, MS/Advanced Performance Physical Therapy
Bart McDonald, MPT/Superior Physical Therapy Spine & Sports Center
Pocatello Surgical Associates
Department of Veterans Affairs/George E. Wahlen Medical Center
Columbus Community Hospital
Pocatello Orthopedics and Sport Medicine/Richard A. Wathne, MD - S. Jeffrey
Bray, DPM - S. Boe Simmons, PA-C
Rocky Mountain Surgical Center
Idaho Orthopedic & Sports Clinic/Javier Beltram, MD
Various additional medical records from hospitals, clinics, etc.
Deposition Transcript ofRichard A. Watbne, MD

Following my review of the records provided, I also spoke by telephone with Physical
Therapist Bart McDonald at Superior Physical Therapy Spine & Sports Center, and also
Dr. Kurt Hegmann at the University of Utah School of Medicine.
In addition to the previously described records, I reviewed literature commonly used in
the field of vocational rehabilitation and assessment. The literature included the
Diclio11a,y of Occ11palio11al 1itles; the Occ11patio11a/ Outlook Handbook, 2011-2012
Edition~ the Guide for Occ11palio11al Exploratio11; as well as other literature commonly
used in the field of vocational rehabilitation assessment and labor market research.
SOCIAL HISTORY AND BACKGROUND INFORMATION

The information contained in this report has been extrapolated through a variety of
records reviewed. The records included employment records, medical records, legal
records, the Vocational Reports from Dirk Everetsen and Nancy Collins, and the
deposition transcripts of M
taken on 08/04/10 and 02/07/12. The records reveal
Mr. Mulford was born on
At this time, he is 61 years of age. Mr. Mulford
related he has lived for the past 14 years at 1635 Ammon Street in Pocatello, Idaho. It
appears it is his intention to remain in this geographic area. Prior to residing in Pocatello,
Mr. Mulford related he had lived in a variety of different locations throughout the United
States, including Nebraska, Iowa, South Carolina, Washington State, etc. Mr. Mulford
has been married to his wife, Carol, since 1968. He has 3 daughters, who all reside in the
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Pocatello geographic area. He related one of his daughters, Shannon, lives with he and
his wife, along with two granddaughters ages 12 and 14.
Mr. Mulford described he served in the United States Navy from 1968 to 1972. He

received an honorable discharge, and achieved Boatswain's Mate Third Class. He
indicates part of his military service included deployments to the Viet Nam area. It
appears Mr. Mulford has reliable transportation and a valid driver's license, with no
impediments to traveling to and from employment. He related that prior to his on the job
injury, he enjoyed hobbies including hunting and fishing, and also enjoyed performing
basic mechanical repairs to her person vehicles. Mr. Mulford is legally represented by the
Law Office of Cooper & Larsen, specifically Reed W. Larsen, Esq.
EDUCATION AND TRAINING

Records indicate Mr. Mulford attended high school in Kenesaw, Nebraska. It appears he
left school at the age of 16. At the age of 17, in 1968, he joined the United States Navy.
While in the Navy, he received his GED. Records also indicate Mr. Mulford attended
Hasting Community College in Hastings, Nebraska for approximately 6 months in 1966,
and later returned to Hastings after his discharge from the Navy from 1974 to 1976.
While attending school for approximately 3 years, he primarily studied automotive repair.
Mr. Mulford attained good grades, and it appears he has sufficient credits to obtain an
Associate's Degree through his education, but he never applied for the degree. Additional
education includes attending Webster City College for approximately 6 months, taking
classes in Spanish, Political Science, and Computer Programming. During Mr. Multford's
employment with Cuprem, they provided in-house training, which included training in
bookkeeping, as a laboratory manager in animal husbandry and nutrition. He also took
classes at Hastings College in Agronomics, which he related is the study of soil.
During his employment with Union Pacific Railroad, Mr. Mulford took courses in several
areas, including hydraulics, working on diesel engines, and pneumatics.
Mr. Mulford related his family possesses a home computer, which he uses for e-mail. He
described a keyboarding speed of approximately 45 to 50 minute. He also is familiar with
Microsoft Windows and Word. It appears the remaining training he has received has been
primarily through on the job training.
WORK HISTORY
A review of the records indicates Mr. Mulford began his employment initially working
on his parents' farm caring for livestock. He relates the first paying job he obtained was
with Norbest Turkeys located in Gibbon, Nebraska. He began his employment in 1966,
and worked for approximately 6 months. He described working packaging frozen
turkeys. After this, he began employment at an alfalfa plant working as a truck driver. He
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performed this for approximately 3 to 4 mouths picking up loads of hay. He worked at
this position until he enlisted iu the United States Navy in 1968. During his military
service, he relates he was assigned to the USS Wainwright in South Carolina. However,
his military experience entailed significant travels, including as previously mentioned,
tours in the Viet Nam area. He was honorably discharged in 1972.
After leaving the Navy, Mr. Mulford returned to Kenesaw, Nebraska where he began
employment with his father-in-laws company, Cuprem Inc. He relates his initial
employment was as a mixer man, mixiug ingredients for feed for hogs, cattle, and sheep.
He also worked as a truck driver and maintenance man. In 1978, Mr. Mulford continued
working for Cuprem in Webster City, Iowa working as a controller, performing sales and
bookkeeping in the geographic area which included Iowa and Minnesota. He continued in
this capacity through 1983. In 1983, Mr. Mulford retumed to Kenesaw, Nebraska
working for Cuprem as a laborer and truck driver. In 1986, Mr. Mulford worked for
approximately 2 years for Pettit Auto Repair in Hastings, Nebraska as a mechanic. He
returned to work for Cuprem in 1988, as the laboratory manager for an FDA Biological
Laboratory. He performed this job until he began his employment with Union Pacific
Railroad in 1991. Mr. Mulford related he began his employment with the railroad, as it
paid significantly higher than the $7.00 per hour pay he related he received while
working for Cuprem.

Mr. Mulford described he was hired by Union Pacific Railroad in 1991 as an apprentice
machinist. He relates he was hired due to his mechanical background, but received
additional training through Union Pacific both though classes and also through on the job
experience. He initially began his employment in Grand Island, Nebraska, later
transfen·ing to Pocatello. He also described he worked as a road machinist based in North
Platte, Nebraska, and the majority of his employment was not in the Pocatello area, but
on the road working on road gangs. Following one year as an apprentice, he was
promoted to a journeyman machinist. Mr. Mulford related his employment was primarily
in the Union Pacific shop, initially in Grand Island and later in Pocatello. He relates the
Pocatello shop was closed in 1995, and he then began his employment as a road
machinist. In his deposition, Mr. Mulford described that he worked a significant amount
of overtime, and at times he worked as many as 16 to 20 days in a row prior to having a
few days off. He related his employment required working on both smaller pieces of
equipment, in addition to large equipment such as frontend loaders. Mr. Mulford related
during his initial deposition, his average earnings over the past 3 years were
approximately $60,000.00 per year. It appears Mr. Mulford did not return to work after
his second surgery in August of 2009. In his testimony he described he was receiving
total disability benefits from the Railroad Retirement Board in the amount of $2,600.00
per month.
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CLIENT'S ACCOUNT OF INJURY AND CURRENT MEDICAL STATUS
Mr. Mulford described that over approximately the past lO years he began to have
ongoing discomfort in his bilateral knees. He indicated the condition initially began in
his right knee, and later developed in his left knee, noting his right knee was typically
worse than the left, but the discomfort alternated depending on his medical treatment. He
describes 2 specific injuries which occurred in July of 2008 and March of 2009. As a
result, he has received medical treatment, including medication, physical therapy, and a
series of 3 bilateral Synvisc injections, which did not provide significant relief. He has
also had cortisone injections on several occasions, and has utilized a knee brace, but
continued to have ongoing discomfort in both knees. It appears that he underwent a left
knee arthroscopy in July of 2008 described as debridement with pa11ial medial
meniscectomy. He later underwent a subsequent left knee arthroscopic procedure on
08/19/09. His condition did not significantly improve, and he later underwent a knee
replacement procedure on 09/13/IO on the left knee, and later a knee replacement
procedure for the right knee, which occurred on 01/31/11.
Mr. Mulford 1 s prior medical history is significant for a back injury in 1994, which has
resulted in discomfort in his cervical and low back area, right heal pain, a prior surgery to
his left shoulder, and Post Traumatic Stress Disorder, in addition to a hearing loss
sustained as a result of his military service. Mr. Mulford has received disability benefits
from his hearing loss through the Veterans Administration. He has also received
counseling for PTSD. Records indicate borderline diabetes, which appears is being
controlled with his diet. In his most recent deposition, Mr. Mulford describes a change in
medication for his PTSD, but noted his medication was resulting in daily headaches. Mr.
Mulford also described difficulty sleeping, but indicated his depression was under
control. He is taking a sleep medication, which allowed him to obtain 8 to 9 hours of
sleep. He also described taking medication for the PTSD and Hydrocodone fur his knees
and back condition. He related his back condition was also being treated through
chiropractic manipulation.
In his recent deposition, Mr. Mulford described that his knee condition has improved
following his surgery. He notes he can get around "pretty good». However, it still hurts
to kneel, and his knees bother him when he stands up from a sitting position, but he is
able to recover quickly. Mr. Mulford also noted discomfort going up and down stairs,
which is more painful if he is carrying items. He also described discomfort with
squatting. Mr. Mulford indicates he performs physical therapy exercises, including leg
lifts to maintain bis core fitness. Mr. Mulford noted that he had applied for a number of
jobs recently, primarily on a part-time basis. He indicated he did not have any difficulty
with driving, and estimated he could possibly lift up to 50 pounds, and he could possibly
carry 25 pounds.
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Mr. Mulford related his daily activities include getting up in the morning, having coffee

and breakfast, going to retrieve the mail, and doing some basic household chores such as
vacuuming, laundry, dishes, etc. He described a number of activities which he had not
participated in such as hunting, fishing, boating, horseback riding, motorcycle riding, etc.
REVIEW OF MEDICAL RECORDS

I reviewed a large volume of medical records regarding the injury and subsequent
medical treatment of Mr. Mulford. I have identified the medical providers in the
introduction section of this report. These records are voluminous and readily available for
review. Many of the records do not pertain to Mr. Mulford's bilateral knee condition, and
describe medical conditions unrelated to his on the job injury. Also, a number of the
records are laboratory reports, Emergency Room visits, surgical reports, diagnostic
studies, etc., which do not provide vocationally relevant information. I have focused my
attention on the records which are most recent and are felt to provide vocationally
significant information.
Richa1·d A. Watlme, MD/Pocatello Orthopedics & Sports Medicine: Medical records
were reviewed from Pocatello Orthopedics & Sports Medicine. A significant number of
the records predate Mr. Mulford's bilateral knee condition. The first report reviewed
appears to be dated 02/09/98. This report was authored by Dr. Benjamin Blair. The report
describes the patient's history, noting he was seen in consultation by Dr. Birkenhagen
complaining of significant low back pain. The report describes the patient has a long
history of back pain, beginning in 1994. A physical exam was performed, and the
evaluator reviewed X-rays which revealed severe degenerative changes at L5-S 1. The
assessment was degenerative disc disease. Dr. Blair felt continued conservative care is
warranted, noting the patient is functioning at a very high level, and surgery was no
indicated at this time.

Mr. Mulford returned to Pocatello Orthopedics and was seen by Dr. Wathne in 2002 for a
left shoulder condition, which was surgically repaired by Dr. Wathne. In Dr. Wathne's
05/14/02 report, he describes the patient is doing quite well and may return to his full
work duties without restrictions.
In April 2003, the patient returned with complaints of ongoing bilateral anterior knee
pain. He was seen by Dr. Wathne who offered the impression of bilateral knee
chondromalacia patella. The patient as provided anti-inflammatory medication, and was
given exercises to perfom1. Later reports describe the patient returned to Dr. Wathne in
2005 for possible right knee medial meniscal tear. The reports also describe a possible
lumbar herniated disc and cervical inflammation with early osteoarthritis. The patient was
once again treated conservatively and released. More recently, in April of 2008, Mr.
Mulford retumed to Dr. Wathne and described due to increased kneeling at work, he had
significant pain in his left knee. This was described as a left knee inflammation with
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possible medial meniscal tear. The patient was provided with an injection and released.
Unfortunately, Mr. Mulford's condition did not improve, and it was determined by Dr.
Wathne that he was a surgical candidate. Surgery was performed by Dr. Wathne to the
left knee in July of 2008 described as a left knee arthroscopic evaluation medial
meniscectomy and debridement. Mr. Mulford was referred for physical therapy and
would retum on an as needed basis.
In November of 2008, Mr. Mulford returned for an eva]uation of right heel pain. The
assessment was severe plantar fasciitis right heel. He was provided with orthotics and
medication by Dr. Jeffrey Gray. In June of 2009, Mr. Mulford returned for examination
of the left knee. He was provided with an injection by Dr. Wathne. He also described
discomfort in the right knee at the same time. Subsequent reports reflect the patient
returned for evaluation of both knees. It was determined that he was a candidate for an
additional arthroscopic procedure to the left knee performed in August of 2009. Also at
that time, he continued to have significant right knee discomfort. It appears Dr. Wathne
determined that he was a candidate for a series of Synvisc injections, which was
performed by Dr: Wathne in both knees.
Mr. Mulford returned to Dr. Wathne in 2010 reporting the Synvisc injections did not
alleviate his discomfort. He had tried a brace on the left side, which has not mitigated his
symptoms. It was determined that he would proceed with conservative treatment. Also
reviewed were reports from Dr. Blair regarding Mr. Mulford's low back condition, which
was described as a herniated nucleus pulposus of the lumbar spine at the L2-3 level. Dr.
Wathne determined Mr. Mulford was a candidate for a unicompartmental knee
replacement procedure, which was performed to his left knee in September of 20 l 0. As
Mr. Mulford continued to have symptoms in the right knee, it was determined he was a
candidate for a right knee medial unicompartmental arthroplasty. This was perfonned in
February of 2011.
More recent reports from Dr. Wathne were reviewed. In his 05/24/11 report, he describes
the patient returns 4 months post right knee medial arthroplasty. He describes Mr.
Mulford continued to make steady progress and emphasized the impo1tance of
performing his strengthening exercises regularly. Dr. Wathne placed work restrictions,
including limited kneeling, limited squatting, and ladder climbing. He related Mr.
Multbrd should not carry more than 50 pounds at a time, and anticipated him reaching
MMI one year post op, which for the left knee will be September 2011. At that time, he
would be able to perfon11 an impairment rating. Mr. Mulford returned in September of
2011 for evaluation of both knees. The patient states he is doing quite well. He has
occasional aching in the right knee. He is able to ambulate without aids and without a
limp. Dr. Wathne noted Mr. Mulford continues to make excelJent progress. His return to
work status is in litigation, and the patient was not sure where he stands at the present
time. He would return in one year for re-evaluation, with X-rays at that time. A Medical
Progress Report was reviewed prepared by Dr. Wathne which pmvided restrictions.
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These restrictions again described a maximum lift of 50 pounds, limited climbing,
kneeling, walking, and standing on uneven surfaces, and limited ladder climbing. The
date of this report is 05/31/11.
After receiving and reviewing the initial packet of medical records, I later received a
Deposition Transcript of Dr. Wathne taken on 03/01/12. I have attempted to focus on
information in Dr. Wathne's testimony which provides vocationally relevant information.
Dr. Wathne related he bas been identified as an expert who will testify in Mr. Mulford's
trial. His testimony is to provide information as to what occurred with Mr. Mulford's
knees, and how this affects his ability to perform his work duties with the railroad. Dr.
Wathne opined with regards to causation that it is multi-factorial, describing it is likely a
combination of Mr. Mulford's genetics, bis activities on the job, as well as the normal
aging process. Dr. Watbne described Mr. Mulford has degenerative joint disease affecting
several areas of his body, including his shoulder, neck, lumbar spine, knees, and hands.
He identified components of Mr. Mulford's job duties which could impact his bilateral
knee condition, including kneeling, squatting, and walking on uneven surfaces, but was
unable to provide a specific breakdown regarding time spent performing these activities.
Dr. Wathne also reviewed Mr. Mulford's past employment, noting he served 4 years in
the United States Navy and also worked as a mechanic prior to his employment with the
railroad. Of vocational relevance is Dr. Wathne's description of Mr. Mulford's
restrictions. Dr. Wathne in his report indicated that Mr. Mulford should not lift or carry
anything greater than 50 pounds, and he should limit his kneeling, squatting, and ladder
climbing. He recently reviewed the Functional Capacity Evaluation performed by
Physical Therapist Bart McDonald. Dr. Watlme felt it would be appropriate to allow Mr.
Mulford to lift on a rare basis (1% to 5% of the time), up to 75 pounds, but qualified that,
noting he would be unable to lift it from ground level and carry it, but could perhaps lift
and carry it from waist level. It is also vocationally relevant that Dr. Wathne noted Mr.
Mulford's medical condition includes multi-level degenerative disc disease. He described
limitations from the back condition, setting aside Mr. Mulford's knee condition, would
prevent Mr. Mulford from lifting over 50 pounds, and not on a repetitive basis. This
would be appropriate even if Mr. Mulford had no knee problems. Based on Mr.
Mulford's knee condition, Dr. Watlme limited Mr. Mulford to kneeling approximately 5
times per day, squatting, 3 to 5 times per day, and climbing ladders 2 to 3 times per day.
Supe1io1· Physical Therapy Spi11e & Spo1·ts Center/Bart McDonald, MPT: A
Functional Capacity Evaluation Report was reviewed prepared by Physical Therapist Bart
McDonald. The testing was conducted over a 2 day period on February 8th and February
9111, 2012. Also, in an effort to clarify specific information contained in the FCE, I spoke
with Mr. McDonald by telephone to ensure the accuracy of my interpretation of the
information in the evaluation. Mr. McDonald described the client demonstrated
cooperative behavior, and was willing to work to the maximum ability in the test
provided, with the exception of repetitive squatting and lifting from waist to floor during
the FCE. Mr. McDonald describes that during the waist to floor lifting the client refused

272

Craig Mulford (9)
March 7, 2012
to squat lower than 40 to 45 degrees at the knees, due to subjective reports of pain. In
order to investigate the self-limiting behavior during the squatting activity, Mr.
McDonald performed isokinetic testing at the knees bilaterally. During a 10 rep max test,
the client was able to squat on the leg press to 90 degrees bilaterally while exerting up to
319 pounds of peak force, with the range of 319 pounds to 288 pounds being observed.
As the client only weighs 216 pounds, it is inconsistent that he is unable to squat to 90
degrees in an upright position. Also, Mr. McDonald described that the waist to floor lift
was not consistent with measured abilities during ladder climbing testing. Mr. McDonald
described based on the outcome of the FCE test items, the main barrier to return to work
is the self-limited waist to floor lifting activity. Reasonable accommodation may be
reviewed by the employer for limitations with crawling, kneeling, and crouching, but
waist to tloor activity was not measured due to self-limitation. Mr. McDonald did not
have any reasonable conclusion for the left-limiting behavior, but suspected this may be
the large barrier to a return to work.

In a specific section identifying the test results and interpretation, the client did not
perfonu any waist to floor lifting activity. From waist to crown level, he perfonued a
maximum of 40 pounds on a rare basis, 30 pounds occasionally, and 10 pounds
frequently. On the front carry, Mr. Mulford was able to carry 75 pounds on a rare basis,
50 pounds occasionally, and 20 pounds frequently. There was no limitation with regards
to forward bending or standing work. There was a significant limitation with regards to
crouching and kneeling, and stairs and ladders were limited to an occasional basis.
Walking and sitting were noted to be frequent with slight or no limitation. Mr. McDonald
also described testing for walking on uneven ground, and felt Mr. Mulford could
performed this activity on a frequent basis. He could walk up and down ballast on an
occasional basis, and crawl on an occasional basis.
K111·t T. Heemann, MD, MPH/Professor and Center Db·ecto1·, Dr. Paul S. Ricluu·ds
Endowed Chair in Occupational Safety aud Health - U11iversity of Utah School of
Medicine: An Independent Medical Examination and Medical Record Review was
reviewed prepared by Dr. Kurt Hegmann. The date of the report is 07/26/11. The report is
addressed to Attorney Steven Densley with Union Pacific Railroad. The examination was
performed at the Occupational Medicine Clinic at the University of Utah on 06/21/11. Dr.
Hegmann's repo11 reviews the patient's history of present illness and occupational
history. He describes the patient is a 61 year old right hand dominant retired former
employee of the Union Pacific Railroad. He began his employment with Union Pacific in
June of 1991, and worked for approximately 18 years as a machinist for the entire
duration of his career. Dr. Hegmann describes the nature of Mr. Mulford's employment
as described by Mr. Mulford. He reviewed Mr. Mulford's history of onset of disabling
condition and treatment, including injection therapy and surgery including partial knee
replacement on the left knee on 09/13/10 and partial knee replacement for the right knee
on 01/31/11. He also reviewed the patient's limitations, including 50 pounds carrying,
limiting climbing stairs, ladders, squatting, and notes the patient is "much better than he
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was before surgery". He also noted that the patient described it hurts when he kneels. Dr.
Hegmann reviewed the patient's description of his onset of disabling condition, and past
medical history. This included:

I.
2.
3.
4.

Arthritis.
Post Traumatic Stress Disorder from Viet Nam.
Esophagial Reflux Disease.
Type II Diabetes Mellitus with diet control for one year. The patient attributes this
to Agent Orange, but also notes it is a problem amongst Native Americans.
5. Melanoma on his nose in 1984, also attributed to Agent Orange.
6. Double pneumonia in 2003 or 2004. The patient states he was working in an area
with dead animals. He states he was diagnosed with Parrot's Disease and
recognizes the term psittacosis.
Dr. Hegmann reviewed the patient's medications, allergies, family and social history, and
performed a review of systems and a physical examination.
Dr. Hegmann performed a medical/record review, describing a review of the Plaintiffs
Answers to Interrogatories, and Supplemental Answers, medical records dating back to
I 983 and proceeding to the present, and a review of additional reports, including reports
from Nancy Collins, Jeffrey Opp, and Steven Morrissey, Ph.D. Dr. Hegmann also
reviewed Mr. Mulford's deposition from 08/04/10 in great detail. He also reviewed the
job physical data which was described as a composite analysis of work equipment
mechanic duties.
Dr. Hegmann completed a discussion section of his report, which followed the "NIOSH
Guide to the Work Relatedness of Disease", and the American College of Occupational
Environmental Medicine Practice Guidelines. His report included a section of the
evidence of disease and the epidemiology of osteoarthritis. Dr. Hegmann's report
reviewed the evidence of exposure, noting the patient had significant prior physical job
tasks on other jobs before to working as a machinist through his career with Union
Pacific Railroad. He reviewed the consideration of other relevant factors, and the validity
of testimony.
Finally, Dr. Hegmann reached conclusions, noting Mr. Mulford has been diagnosed with
right and left knee osteoarthrosis. The epidemiology of knee osteoarthrosis documents
age, obesity, genetic factors, and remote trauma consistently and strongly associated with
the risk of osteoarthrosis. There are no studies that demonstrate railroad machinist work,
or work involving analogous job tasks which are associated with knee osteoarthrosis. Dr.
Hegmann noted Mr. Mulford's age, particularly when combined with his obesity is a
sufficient and competent factor to produce his condition. He has additional risk factors of
systemic osteoru1hrosis, family history, probable genetic predisposition, and apparent
remote traumatic events involving both knees. Ultimately, to a reasonable degree of
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medical certainty, Dr. Hegmann concluded that Mr. Mulford's right and left knee
osteoarthosis are non-occupational in etiology.
Following my review of the medical records, I spoke with Dr. Hegmann to discuss his
medical conclusions regarding Mr. Mulford's physical capabilities. Dr. Hegmann
described that he recently spoke with Physical Therapist Bart McDonald, who conducted
the Functional Capacity Evaluation previously described in this report. Dr. Hegmann
related that Mr. McDonald did not feel that the results of the Functional Capacity
Evaluation reflected Mr. Mulford's full physical capabilities, and more likely reflect his
minimum capabilities. Dr. Hegmann related that based on his medical examination and
discussion of the FCE with Mr. McDonald, the objective evidence does not support the
physical limitations previously identified. He described it was unclear if Mr. Mulford
would be capable of returning to his prior job. Dr. Hegmann agreed that an onsite
evaluation of Mr. Mulford's employment duties would be appropriate to determine if he
could safely return to his prior job with or without job modifications.
REVIEW OF UNION PACIFIC RAILROAD WORK EQUIPMENT MECHANIC
JOB DESCRIPTION
As part of this vocational evaluation, I reviewed the job description for the Union Pacific
Railroad Work Equipment Mechanic. The objective of the job was described as
inspecting tools, equipment, and roadway machinery; troubleshooting equipment
malfunctions; performing maintenance and repair; operating machines and handheld
tools; and assuring the safety and health for self and coworkers. Work Equipment
Mechanics are responsible for the maintenance and upkeep of the heavy equipment used
by track laborers. This job requires following large track gangs across a portion of the
railroad and repairing any machinery that breaks down.
I reviewed the essential job functions, specifically the job requirements and the physical
activities necessary to successfully perform this occupation. Workers must be able to
exert physical strength sufficient to lift/carry and push/pull equipment and other objects
weighing 25 pow1ds (frequently), 50 pounds (occasionally), aud 75 pounds (rarely); must
have balance sufficient to walk on ballast and ground frequently; must be able to remain
standing for more than half of the workday with periodic breaks. The position requires
occasional climbing on ladders, bending, stooping, and kneeling. Must have good eye
hand coordination, and bilateral dexterity; must be able to maintain hands and arms in set
positions with minimal tremor. Overhead work is required (rarely).
REVIEW OF VOCATIONAL REHABILITATION RECORDS
Evertsen Vocational Services: As part of my vocational assessment, I reviewed
vocational records pe11aining to Mr. Mulford. Records indicate Mr. Mulford was referred
to Evertsen Vocational Services by Candace Girard, the Director of Disability
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Management for Union Pacific Railroad. Mr. Evertsen initially met with Mr. Mulford at
his home on 11/10/09. Mr. Evertsen's report is dated 12/10/09. At that time, he describes
the purpose of the referral was to assist Mr. Mulford in returning to work with Union
Pacific, either in his old job or a new job. Mr. Evertsen describes Mr. Mulford's current
symptoms and his background, including his current medical treatment, medications,
limitations, and functions of daily living. Mr. Evertsen also reviewed Mr. Mulford's
education and past employment. He conducted a review of daily activities, skills, and
personal hobbies. He also reviewed Mr. Mulford's self-perception, describing Mr.
Mulford hoped to finish his career with the railroad. Together they reviewed various jobs,
including employment opportunities within the railroad, and employment outside the
railroad, including the potential for Mr. Mulford to become involved with small engine
repair. Mr. Evertsen also noted that Mr. Mulford had applied for railroad disability.
Mr. Evertsen conducted aptitude and interest testing, and offered the conclusion that Mr.
Mulford's medical condition prevents him from returning to employment as a machinist
with the railroad, but does not restrict from returning to work in other area commensurate
with his capabilities and limitations. Mr. Mulford described himself as being able to learn
better with hands-on training, and his test results reflect a man who has the capability to
learn. Mr. Evertsen described that Mr. Mulford was amenable to relocating, depending on
the job and the area involved. Together they discussed the North Platte geographic area,
as Mr. Mulford has family members in the surrounding area. He also discussed security
officer positions, which Mr. Mulford was not interested in. Mr. Evertsen discussed
positions with a return to work specialist, and described he would provide Mr. Mulford
with additional information, specifically with regards to keyboarding and computer skills
training to improve these skills.
A follow-up letter was provided to Mr. Mulford from Mr. Evertsen dated 12/10/09. It was
noted that the yard master position discussed was not available, and several security
officer positions had been closed. Mr. Evertsen related that the security officer position
has a sta11ing salary of $3,280.00 per month with management benefits, including
medical and dental insurance, long-term disability insurance, and management pension
benefits. Mr. Evertsen also described additional research was being conducted to
determine if other positions might be available for consideration. He felt in the meantime
it would be appropriate for Mr. Mulford to begin working on his keyboarding skills to
prepare him for more possibilities for employment. This appears to be the last
co1Tespondence between Mr. Mulford and Mr. Evertsen.
Based on Mr. Mulford's deposition testimony, it appears that rehabilitation services were
placed on hold due to his ongoing medical treatment. In his initial deposition testimony,
Mr. Mulford indicated that the job opportunities brought up by Mr. Evertsen did not pan
out, so he decided to go on his own to find a job, and at that time he had not worked with
any other vocational rehabilitation counselor, only working with the job service. He did
note that he and Mr. Evertsen had discussed a security officer position in Salt Lake and a
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yardmaster position in North Platte. In Mr. Mulford's more recent deposition, he
described that he had looked independently for work at a number of different locations.
He indicated he was primarily applying for part-time work, which would supplement his
railroad retirement benefits. Mr. Mulford testified that he can make up to $780.00 per
month, indicating if he exceeds that amount he jeopardizes his RRB payments. He related
if he accepts full-time employment it must be greater than he Railroad Retirement
Benefits. He describes the potential of working in an auto shop performing mechanical
work which did not require certification, or an auto parts retail sales position. Mr.
Mulford related he did not have any difficulty driving, and personally estimated he could
lift approximately 50 pounds. At the time this report is being generated, it is my
understanding that Mr. Mulford is not working.
Nancy J. Collins, Ph.D.NocConsult Services Inc: An evaluation and report was
reviewed prepared by Nancy J. Collins, Ph.D. with VocConsult Services, Inc. The report

is dated 04/06/10 and is addressed to Attorney Reed Larsen. Dr. Collins describes the
report and evaluation was produced in response to a request for a vocational assessment,
and an opinion regarding Mr. Mulford's employability and future loss of earning
capacity, based upon residual deficits associated with injuries he sustained while working
for Union Pacific Railroad. Dr. Collins described the various records reviewed and relied
upon for her evaluation, including medical records, vocational records, the Plaintifr s
Answers to Interrogatories, personnel records, the Complaint and Demand for Jury Trial,
Answers to Interrogatories, and tax records. She reviewed Mr. Mulford's basic
background information, and conducted a detailed medical timeline describing treatment
received for various conditions, including his bilateral knee condition. Dr. Collins then
performed an employability evaluation noting factors associated with a disability which
impact employability, including physical capacity, acquired vocational skills, skills
acquisition potential, labor market, education, age, and psychological function.
Dr. Collins' report describes the physical and psychological functioning, noting the
restrictions described by Dr. Wathne in November of 2009 which indicate no carrying
over 50 pounds, no squatting left knee, and limited ladder climbing. Also noted were
other work restrictions previously identified. It is noteworthy that the restrictions utilized
by Dr. Collins are over 2 years old and do not include the updated physical restrictions
identified in the more recent medical records, including the recent Functional Capacity
Evaluation. Dr. Collins also described Mr. Mulford's description of his current physical
capabilities and activities of daily living. She also described medical conditions which are
not related to his job related medical condition, including shoulder surgery, PTSD, and a
prior back injury. Dr. Collins reviewed Mr. Mulford's educational background and
vocational history, describing his prior jobs and the skill levels associated with his prior
employment, in addition to the physical requirements of his prior work. She described
his work with the railroad was heavy, and required standing and walking most of the day.
His work also required climbing, crawling, stooping, crouching, and kneeling, and Dr.
Collins opined he cannot return to this type of work. Mr. Mulford does have some
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experience performing sedentary work, but she notes this experience was over 20 years
ago.
Dr. Collins reviewed a Transferable Skills Analysis and performed an Earning Capacity
Analysis. It was Dr. Collins' opinion that Mr. Mulford does not qualify for supervisory,
management, or comptroller work in today's labor market, as his experience is over 20
years old. To perform this work he would need to obtain a Bachelor's Degree in
Business, Accounting, or Agriculture. The work he previously performed would more
closely resemble a bookkeeping position, and he would need to take a computer and
bookkeeping class to perfonn this work today. Given Mr. Mulford's age of 60, she would
not recommend he return to a college level program, but rather a vocational technical
program in computer, bookkeeping, or accounting. These programs typically take
between 6 months to I year to complete. Entry-level wages are $8.83 per hour with a
median wage of $12.23 per hour. Dr. Collins also noted Mr. Mulford is considering
opening a small engine repair shop. He feels he has the mechanical knowledge required,
and felt with the right equipment, be would be able to do this work physically. Entrylevel wage for this work is $9.50 per hour, with the average wage of$13.00 per hour.
Ultimately, Dr. Col1ins described Mr. Mulford is no longer able to work at his job as a
machinist. She related he is no longer able to work with livestock, or drive trucks or
heavy equipment. He does have some experience for lighter work, but his experience is
outdated. She felt computer classes would assist him in qualifying for something be can
physically perfonn. Finally, Dr. Collins felt Mr. Mulford would be best served taking a
computer based bookkeeping class, which would allow him to obtain entry-level wages
with an earning capacity at approximately $9.50 per hour.
LABOR MARKET RESEARCH

I conducted labor market research to identify wages potentially available to Mr. Mulford,
given Jiis vocational profile. Mr. Mulford described in his deposition that be estimated he
eamed approximately $60,000.00 per year during this employment with Union Pacific
Railroad. It appears in 2008 Mr. Mulford's wages totaled $56,092.00. Based on Mr.
Mulford's prior experience, I reviewed wages for occupations consistent with his
physical limitations and past experience and education.
Wages were identified based on the U.S. Bureau of Labor Statistics, and Idaho
Occupational Employment and Wages. Wages are based on the year 2010. The entrylevel wages for automotive service technicians and mechanics in the United States were
identified as $20,200.00 per year; in Idaho $19,800.00 per year; and in Pocatello
$17,900.00. Average wages for this occupation were $35,800.00 in the United States~ in
Idaho $36,300.00, and in Pocatello $36,200.00.
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Entry-level wages for outdoor power equipment and small engine mechanics were
identified as $19,200.00 in the United States, and $18,500.00 in Idaho. Average wages
for this occupation in the U.S. were $29,600.00 and in Idaho $30,400.00 TI1ere were no
specific wages identified for the Pocatello area.
Ent1y-level wages for electric motor, power tool, and related repairs were identified as
$21,700.00 in the United States and $23,400.00 in Idaho. Average wages for this
occupation in the U.S. were $36,200.00 and in Idaho $46,700.00.
Entry-level wages for light truck and delivery service drivers in the U.S. were identified
$17,800.00; in Idaho $17,200.00; and in the Pocatello area $16,200.00. Average wages
for light tmck and delivery service drivers were $28,600.00 in the U.S.; $25,000.00 in
Idaho; and in Pocatello $20,000.00.
Finally, entry-level wages for bookkeeping, accounting and auditing clerks in the United
States were identified as $21,300.00; $18,400.00 in Idaho; and $17,000.00 in Pocatello.
The average wage for this occupation in the U.S. were $34,000.00; $30,600.00 in Idaho;
and $26,100.00 in the Pocatello area.

It is also noted wages were also provided for individuals with additional experience,
which were identified to be significantly higher than the average wage previously
described.

VOCATIONAL IMPLICATIONS OF MEDICAL CONDITION
Based on a review of the records which have previously been identified, Mr. Mulford
presents the following vocational profile. He is a 61 year old married male who currentJy
resides in Pocatello, Idaho. Mr. Mulford has lived in this geographic area for
approximately 14 years, and it appears it is his intention to remain in this area. It is
noteworthy that over the course of Mr. Mulford's worklife, he has resided in different
areas throughout the country, and his employment with Union Pacific Railroad has also
entailed traveling to different locations. Mr. Mulford served in the United States Navy for
4 years, receiving an Honorable Discharge. He has a valid driver's license and reliable
transpo11ation. Mr. Mulford received bis GED while in the Navy. He also has attended
coHege over approximately 3 years, receiving training in automotive repair, in addition to
the other college credits. Mr. Mulford described he likely has sufficient credits to obtain
his Associates Degree, but he has never applied for the degree. He has also received 011
the job training in a variety of different areas, including his recent employment with
Union Pacific Railroad. Mr. Mulford does possess a home computer and does have basic
computer skills. However, his skills may be outdated, and records indicate he would
benefit from additional training to update and improve his computer capability. Mr.
Mulford's work history was described in detail earlier in this report. Since 1991 he has
worked as a machinist with Union Pacific Railroad. Prior to this, be worked in a variety
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of capacities, including performing mechanical repairs, basic maintenance, and truck
driving, in addition to working as a controller and bookkeeper during his employment
with Cuprem.
Mr. Mulford described that over the last years of his employment with Union Pacific
Railroad, his bilateral knee condition has deteriorated, which has ultimately resulted in
medical treatment including bilateral knee replacements. In addition to his knee
condition, he has other medical conditions described throughout the medical records. Mr.
Mulford's prior medical history includes a back injury in 1994, which has resulted in
ongoing discomfort in his cervical and low back area. He has also undergone surgery to
his left shoulder, and has been treated through the Veteran's Administration for PTSD
and hearing loss. In his recent deposition, Mr. Mulford described that his bilateral knee
condition has improved following surgery. However, it continues to hurt him to kneel,
and he also described discomfort going up and down stairs, as well as squatting. Mr.
Mulford noted he did not have any difficulty driving, and estimated he could lift up to 50
pounds and possible carry 25 pounds.
Medical records were reviewed to obtain current permanent limitations which could be
utilized in assessing Mr. Mulford's ability to return to work. In a recent report from Dr.
Richard Wathne, he described restrictions which included a maximum lift of 50 pounds;
limited climbing, kneeling, walking and standing on uneven surfaces; and limited ladder
climbing. This report was dated 05/31/1 l. In Dr. Wathne's recent deposition testimony,
he described it would be appropriate for Mr. Mulford to lift on a rare basis I% to 5% of
the time, up to 75 pounds, but stated that he would not be able to lift this from ground
level and carry it, but could lift and carry it from waist level. It is also vocationally
relevant that Dr. Wathne described that limitations for Mr. Mulford's back condition
would prevent him from lifting over 50 pounds, and not on a repetitive basis. This would
be appropriate even if Mr. Mulford did not have bilateral knee problems. Based on Mr.
Mulford's knee condition, Dr. Wathne limited Mr. Mulford to kneeling approximately 5
times per day, squatting 3 to 5 times per day, and climbing ladders 2 to 3 times per day.
Also reviewed was a recent Functional Capacity Evaluation perfonned by Physical
Therapist Bart McDonald at Superior Physical Therapy Spine and Sports Center. The
evaluation was conducted over a 2 day period. Mr. McDonald described the client
demonstrated cooperative behavior and was willing to work at a maximum ability during
the test provided, with the exception of repetitive squatting and lifting from the floor
level during the course of the FCE. In an effort to further investigate Mr. Mulford's selflimiting behavior, Mr. McDonald performed isokenetic testing at the knees bilaterally.
Utilizing a 10-rep max test on the Jeg press, Mr. Mulford was able to squat on the leg
press to 90 degrees bilaterally while exerting up to 319 pounds of peak force into the
force plate. Mr. McDonald noted this was inconsistent with Mr. Mulford's report that he
is unable to squat to 90 degrees in an upright position. Mr. McDonald described Mr.
Mulford was able to lift from waist level a maximum of 40 pounds on a rare basis, 30
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pounds occasionally, and JO pounds frequently. He was able to carry at waist level 75
pounds on a rare basis, 50 pounds occasionally, and 20 pounds frequently. There is no
limitation with regards to bending or standing; there was significant limitation regarding
crouching and kneeling; stairs and ladders were limited to an occasional basis; walking
and sitting were noted to be frequent, with slight or no limitations. Mr. McDonald
described Mr. Mulford was tested for walking on uneven ground, and felt he could
perform this activity on a frequent basis. Mr. Mulford could walk up and down ballast on
an occasional basis, and crawl on an occasional basis.
An Independent Medical Examination was reviewed prepared by Dr. Kurt Hegmann. Dr.
Hegmann did not provide specific physical limitations in his report, but felt that Mr.
Mulford's bilateral knee condition was not occupational in its etiology. I recently spoke
with Dr. Hegmann who related he reviewed the Functional Capacity Evaluation
performed by Physical Therapist Bart McDonald, and also indicated he had spoken with
Mr. McDonald. After reviewing and discussing the FCE, Dr. Hegmann described the
objective evidence does not support the physical limitations identified. He also noted that
he had reviewed the Union Pacific Job Description for Mr. MuJford's position as a
machinist, and it was unclear if Mr. Mulford could return to his position based on the
objective medical evidence in the FCE.
Earlier in this report, I reviewed the essential job functions, including the physical
activities necessary to perfonn Mr. Mulford's position as a Union Pacific work
equipment mechanic. It was noted that workers must be able to exert physical strengths
sufficient to lift, carry, push, and pull equipment weighing 25 pounds frequently, 50
pounds occasionally, and 75 pounds rarely. Other requirements were also noted. In
comparing the essential job .functions to the physical capabilities of Mr. Mulford, it is
uncertain if Mr. Mulford would be able to return to the full spectrum of his prior
employment duties. It is this counselor's opinion that it would be appropriate to have a
return to work specialist or occupational therapist perform an onsite evaluation of Mr.
Mulford's employment duties to determine if his job could be accommodated to allow
him to safely retum to his prior employment.
Mr. Mulford was offered vocational rehabilitation services through Union Pacific
Railroad, available at no cost. Vocational Rehabilitation Counselor Dirk Evertsen
contacted Mr. Mulford and reviewed with him services available which could include an
onsite evaluation of Union Pacific's capacity to modify his job or accommodate his
physical capabilities. Mr. Evertsen also related in the event Mr. Mulford is not able to
retum to his prior job, a review of internal placement options within Union Pacific
Railroad was appropriate. It appears that Mr. Evertsen and Mr. Mulford had begun this
process. Unfortunately, it was not continued. Also noted is the opinion of Mr. Evertsen
and Vocational Consultant Nancy Collins that Mr. Mulford would benefit from additional
training, potentially upgrading his computer skills, bookkeeping, accounting, or even his
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mechanical capabilities. It is my understanding, at this time, that Mr. Mulford has not
engaged in any additional training to upgrade his current skills.
Finally, it is vocationally relevant that Mr. Mulford appears to have restricted his job
search to job openings which would not negatively impact his Railroad Retirement
Disability Benefits. This essentially eliminates jobs paying more than $780.00 per month,
and less than $2,600.00 per month, my understanding of his current benefits as he
described in his deposition. Unfortunately, labor market research reveals the majority of
jobs Mr. Mulford currently qualifies for fall within that range, as identified in the labor
market research section of this report.
Overall, it is my vocational opinion that it is uncertain whether Mr. Mulford could have
returned to his prior employment as a machinist, given the physical limitations described
in the medical records and by Mr. Mulford. As indicated, it would have been appropriate
to perform an onsite job evaluation with a qualified occupational or physical therapist to
determine the ability to accommodate Mr. Mulford's physical condition, and determine if
he could safely return to his prior job. h1 the event Mr. Mulford was not able to return to
his prior employment, vocational rehabilitation services were available to him which
would enable him to upgrade his skill level and return to work in a sedentary or light
physical demand job, which could provide wages similar to those previously identified.
I appreciate the oppo1tunity to work on this matter. If there are any questions regarding
the enclosed information, please do not hesitate to contact me.
Very tndy yours,

/3H-' f_ ~~
Bob Van Iderstine, CRC
Vocational Rehabilitation Specialist
Western Slope Rehabilitation
BVI/tl
Cc:

Candace Girard
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Steven Densley
Union Pacific Railroad
Law Department
280 South 400 West, Ste. 250
Salt Lake City, Utah 84101
Re: Craig Mulford
Dear Mr. Densley:
This is an addend1.:1m to the previous report. This includes additional medical/records
reviewed and information received by telephone and written material from Mr. Bart
· McDonald. (Emphases below added.)
·
MedicaURecords Review
The videotaped deposition of Mr. Mulford dated February 7, 2012 was reviewed by
review of transcript. He was taking medication for sleep medication and PTSD. He is
experiencing daily headaches. He has a 10% service connected disability for hearing
loss or tinnitus from the VA. It appears they did not grant his disability claim for PTSD.
He is being paid a disability from the Railroad Retirement Board for the knees. He is
taking hydrocodone 500 mg [sic] for "my knees and my back." He is also taking overthe-counter ibuprofen for "a headache or if I think I need more than my hydrocodone."
He has been having upper back pain between the shoulder blades for 6 to 7 months.
Apparently with sleep, his hands will go numb. He also treated this with muscle
relaxants, the hydrocodone, and a chiropractor who was last seen the first week of
January. He also was taking Ability prescribed apparently because of anger issues
from the VA. His stated height and weight are 6 foot and 220 lbs. He Indicates he has
not gotten more education or training "probably because of my PTSD. I just can't seem
to concentrate very well." He last saw Dr. Wathne in November and was told he was
improving and he would follow him up in one year. Regarding the knees, he indicates
he apparently "can get around pretty good. Its still hurts to kneel on them. They kind of
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bother me when I stand up from a sitting position, but that goes away pretty quickly."
He indicates he took about five or six months to get to a stable level of function
after the knee replacement surgeries. Regarding exploring the idea of returning
to be a trainman to become an engineer, he replied that regarding why he would
not was, "Well, for the first 5 years, they kind of starve. They don't pay you
hardly any money at all until you get some seniority." When he walks he does not
have pain but notices that the knees are "not real" and there is a little discomfort. He
indicates kneeling causes apparently 6-7/10 pain. He apparently is able to go up
or down stairs. Carrying something up. or down the stairs was graded as 4-5/10
pain. Squatting causes some pain. He does daily exercises of leg lifts and knee
bending and "that's about It." He also indicates that he does squats where he
uses the wall as a support about two or three times a week with 20 repetitions
apparently. He appears to not know whether Dr. Wathne gave him work
restrictions. "He might have said not to climb stairs ... " It appears he sought
employment with Ron's Rocky Mountain Automotive to work on a part time basis
apparently to not exceed the social security limit. He feels he could 11ft "maybe 50
lbs. I don't know." It appears he thought he could carry "probably half that."
They hire someone to mow the lawn. The last time he mowed the lawn was probably
10 years ago.
A functional capacity evaluation that was performed on February 8 and February 9,
2012 was reviewed. This indicates that Mr. Mulford was cooperative and "willing to
work to maximum abilities in all test items with the exception of repetitive

squatting during the clinical exam and lifting from waist to floor during the FCE.
While the client did manifest knee joint deficits during the clinical exam that are
consistent successful [sic] knee surgeries of this nature, he also manifested self
limitations with the two activities that indicated a lack of fulf effort." He was felt to
demonstrate a "moderate level of consistency of performance in the FCE." This
indicates that with waist-to-floor lifting, he refused to squat lower than 40-60
degrees due to subiective reports of pain. "He did not demonstrate normal
momentum as the weight became heavier but slowed his pace making the task more
difficult." He was then evaluated with isokinetic testing and "the results of the test
indicate a range-specific deficit at approximately 70 degrees with both knees during
extension.n He was then tested with a leg press. "During the 10 rep max test, the
client was able to squat on the leg press to 90 degrees bilaterally while exerting
up to 319 Iba. of peak force Into the force pig; with a range of 319 lbs. to 2g lbs.
being observed. Since the client only weighs 216 lbs., it la lnconalstant that he Is
unable to squat to 90 degrees In an upright poaitlon." It appears he was felt to
mostly show consistent strengths and limitations "however, the walat-to-ftoor lift was
not consistent with measured abilities observed during ladder climbing. which
reported a weight bearing knee flexion of a; 90 degrees. Also. crouching.
kneeling. and crawling activities, whlle being limited durjna the FCE. require the
client to bend the knee a; 90 degrees in a weight bearing poaltion." It appears the
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results were felt to be mostly consistent from day 1 to day 2 of testing. This indicates
there were intermittent knee pain reports with stair climbing, kneeling, crawling,
crouching and walking. Apparently, the knee pain complaints did not result in limitations
other than waist-to-floor lifting. "When questioned as to why he could not squat any
deeper, he describes symptoms of anterior knee pain bilaterally. While some anterior
knee pain and crepitus was present, the patella bilaterally during the clinical exam, other
testing and test items indicate a symptom magnification with squatting activities."
"Due (to) lack of test specificity to the slow movement patterns, I have to
conclude that the slow pattern may be premorbid." It appears 'there was no clear
motive or fear in a fear avoidance questionnaire. "... the surgery and rehab process
seem to have reached normal expectations. Therefore, I do not have any reasonable
conclusion for the self-limiting behavior but suspect it may be the largest barrier for
return to work." The FCE results included maximum rare lifting strength of 70 lbs.
for left and right hand carries, and 76 lbs. front carry. Waist-to-floor was self
limited. It appears he was felt to be able to perform elevated work, forward bending
and standing work on a frequent basis. He was felt to be able to crouch on a rare 1-5%
basis and kneel- half-kneel on a 1-5% basis. Stair climbing had some limitations with
ability to do this occasionally 6-33% of the time. Issues included mild quadriceps
weakness and crepitus. There was no limitation noted on a 6 minute ·walk test or with
sitting activities. Static pushing force was 58 lbs. and pulling force 84 lbs. Grip strength
was 18 lbs. on the right and 75 lbs. on the left He was felt to be able to occasionally
crawl 20 feet, frequently walk on uneven ground for 100 yards and occasionally do
simulated walking up and down on ballast. Trunk flexion was 60 degrees with normal of
80 degrees. Nearly all ranges of motion were normal otherwise. There was felt to be
4+/5 abduction strength on the left and 3+/5 external rotation strength on the left.
Current medications on February 15, 2012 were noted to include hydrocodone, acid
reflux medication, anti anxiety medication, Zoloft and Ativan. There were apparently
self reports of limitations with kneeling, stair climbing, lifting and carrying. "The client
reports mild knee pain with certain activities.,, Photographs Indicate 90 degrees of
flexion of the knees doing a leg press.
The deposition of Dr. Wathne dated March 1, 2012 was reviewed. Dr. Wathne's partner
began to treat him for degenerative disk disease in the lumbar spine in 1998. He began
to treat him for acromioclavicular joint inflammation and arthritis and then shoulder
surgery with distal clavicle resection for arthritis apparently in 2001 . He began to treat
him for knee pain in 2003. He had apparently some joint space narrowing medially and
some "mild malalignment to the kneecaps." He thought most of the symptoms at that
time were from the kneecaps. Treatments included exercises and antiinflammatory
medications and injections. His opinion regarding the cause Is that It Is a
multifactorial situation combining "Mr. Mulford's genetics, his activities on the
job as well as the normal aging process." He agrees he has osteoarthritis In the
knees, degenerative joint disease in the shoulder, degenerative joint disease In
multiple neck Joints, and lumbar spine joints as well as In the hands. Regarding
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whether there are epidemiological studies drawing a connection between the
work Mr. Mulford was doing on the railroad and the knee problems was replied
that there were multiple studies " ...but there are studies that fall on both sides of
the fence that say that it doesn't relate and others that do, and thafs why we have
never been able to put all of our eggs in one basket and say, ....this is the cause."
Regarding whether running causes arthritis, it was replied, "There are some
studies that show that significant amounts of running" with increased mileage
can lead to osteoarthrosis. He believes that if someone "has significantly altered
mechanics" that that would be a risk. lt appears he believes that morbid obesity and
significant deconditioning with severe muscle strength loss also contribute. The only
factors "ever been shown to slow down the progression of arthritis are weight
loss and strengthening exercises." Regarding his work tasks, he replied, "So
walking on uneven surfaces for a prolonged period of time, kneeling, repetitive kneeling,
squatting. He's a machinist so he wasn't having to hop [sic] in and out of the railroad
cars, but if he had to do that along the way, I'm not sure how much exposure he had to
that." He also added carrying heavy objects. A question regarding his understanding of
how much Mr. Mulford does of activities and regarding awareness of any
epidemiological studies associating that level of work with knee osteoarthritis appears to
have not been answered. He appears to also indicate that prior traumatic injuries and
the body mass index were also contributing causes. Ranking the five factors
indicates a failing history/genetic issue was his fourth or fifth lowest risk. He
feels aging would be one or two on the list. Traumatic history was indicated to be
third or fourth on the list. He indicates Mr. Mulford was not felt to be grossly
obese. He indicates apparently his obesity was felt to be two or three on the list.
He appears to indicate that this is due to the weight that the knees would bear
from walking. He feels the job activities would be one or two on the list. He
appears to indicate that as one gets older, one would not apparently tolerate the
physical activities as well. To a question regarding my report and whether he
disagreed with the assessment, he replied, "I'm just going to go back to his
conclusions. I don't necessarily disagree with his assessment. He also feels that
its multlfactorial considering all the different entitles that could ·be contributing
factors ..." It appears he feels that he could carry a 75 lb. object from desk height but
possibly not from ground level to waist. Since he was asked about the combination of
back and knee problems, it appears he indicates that regarding only back problems he
should not lift more than 50 lbs. and "certainly not on a repetitive basis." On
clarification, it appears they Indicated that the limitation was for both. He feels he could
climb ladders two or three times a day. Kneeling would be less than five times a day
and squatting three to five times a day. He appears to feel that the fall which had
occurred three months prior to examining him in 2009 may have caused more pain and
he noted, "It's always hard to say whether it caused progression." He feels "so he
wouldn't have needed a knee scope probably had he not fallen." Lumbar spine issues
were evaluated by Dr. Blair on June 17, 2010. He felt he had reached maximum
medical improvement a year after the surgeries and had "excellent range of motion."
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He indicates the failure rate is about 1% per year and also indicated that he anticipated
getting him close to 80 years of age after 15 to 20 years on these joint replacements.
Due to some issues that needed some clarification in the FCE report, I telephoned Mr.
Bart McDonald. The limitations regarding lifting were stated by Mr. Mulford as being
knee-related and not back-related. He indicated that the degree of voluntary limitation
on squatting was so extreme it was incompatible with going up or down stairs. There is
"definite self-limitation." As this did not comport with other stated and observed abilities,
Mr. McDonald stated he repeatedly encouraged Mr. Mulford to give full effort, however
he states he did not. He confronted him, however he continued to self-limit and stated
that he was 'unable to go further.' Consequently, Mr. McDonald stated he did additional
testing to attempt to identify the limitation. He stated when Mr. Mulford was able to load
the knee with approximately 300 pounds in 90 degrees of flexion that he took a picture
of him in that position "because no one would believe me" that he actually could flex the
knee to such a greater degree than in a standing squat. He then repeated the
measures the next day with comparable results. I also inquired about the walking
abilities. Mr. Mulford was recalled as being ambiguous regarding why he would not
walk further. At that point, Mr. McDonald indicated the computerized system must not
have triggered that information section and he would addend his FCE results. Mr.
McDonald agreed that with such significant limitations, the FCE was not an FCE but
rather a measure of voluntary limitation abilities.
The FCE addendum by Mr. McDonald is dated March 8, 2012. This indicated the 6-min
test achieved 586 yards on day 1 and 440 yards on day 2. Thus, the results were
discrepant between the two days. The second day was accompanied by a lower heart
rate "indicative of decreased physical exertion associated with the slower self selected
pace." Regardless, both days were normal for age.
X-rays

Many x-rays were reviewed. Among these, there appears to be a medial condylar
osteophyte on the April 17, 1986 standing AP knee x-rays. There also appears to be
sharpening of the tibial spine near that osteophyte with a suggestion of possible mild
medical space narrowing, but no overt sclerosis or cyst formation.
The x-rays of August 29, 2011 demonstrate medial joint hemiarthroplasties, or partial
knee joint replacements.
Discussion
Based on Mr. Mulford's history as provided in these additional records, he likely has
reached maximum medical improvement.
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Mr. Mulford demonstrated a voluntary limit of 40-50 degrees of knee flexion. That
degree of limitation is not compatible with going up stairs, going down stairs, using a
ladder and crawling. He subsequently demonstrated the ability to perform all of those
tasks. Further, during the leg press activity on the first day of testing, Mr. Mulford
demonstrated an ability to press up to 319 pounds with the knee flexed 90 degrees.
This is documented with photographic evidence. By history from Mr. McDonald, this
was repeated on a second day. The 6 minute walk test suggests submaximal effort on
the second day of testing.
Thus, the functional capacity evaluation indicates that there were substantial
mismatches between the different measures of function. Also, in this situation, the FCE
is not a measure of capacity, rather it is a measure of minimum voluntary capabilities.
Mr. Mulford's demonstrated levels of function are just shy of the job requirements.
There is no objective evidence of functional deficits on the functional capacity
evalu~tion. There is no objective evidence work limitations or other restrictions are
necessary. 1 Considering the degree of FCE testing discrepancies outlined above, I am
unable to state there is objective evidence Mr. Mulford is unable to perform all of his
usual job functions and tasks. It appears likely he could return to work. Nevertheless, ·a
return to work assessment would likely be helpful as a physician has provided work
limitations.
Should you have any further questions, please do not hesitate to contact me.
Sincerely,

,~
Kurt T. Heg
n, MD, MPH
Professor and Center Director
Dr. Paul S. Richards Endowed Chair in
Occupational Safety and Health
KTH/amd
Enclosure

1 See also Appendix material below from the American College of Occupational and Environmental Medicine's
Evidence-based Practice Guidelines regarding return to work and avocational issues.
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POST-OPERATIVE ACTIVITIES AND SPORTS
There is a greater volume and quality of literature on post-operative hip arthroplasty patients than knee
arthroplasty patients1142(see Hip and Groin Disorders chapter). Researchers summarizing this literature
have concluded there is somewhat less return to sports in knee than hip arthroplasty patients.112u130 There
are three primary methods to assess appropriate sports or activities for knee arthroplasty patients: 1)
epidemiological studies; 2) biomechanical models; and 3) experimental studies. White there are more hip
data, the available studies for the knee also produce conflicts that are not readily resolved. Since the
evidence conflicts and the epidemiological studies are the gold standard for the development of quality
guidance, 1n1-1m this review emphasizes epidemiological studies.
There are many studies suggesting sizable proportions of individuals successfully returning to sports and
manual labor, including high-impact sports that have not been generally recommended for these patients.
One study has suggested 91% of knee arthroplasty patients return to low-Impact sports compared with
20% to high-impact activitieS.1TMA small case series reported no apparent complications with high-impact
sports, including jogging, downhUI skiing, tennis, racquetbaH, squash, and basketball, although it may be
underpowered for adverse effects.ma One study found 16% of arthroplasty patients were involved in
heavy manual labor or sports that were "not recommended• by the Knee Society. m,. 1m Yet, there are
neither randomized controlled trials of returning to sports,v1 nor are there large prospective cohort studies
that have used return to sports as a primary indicator, thus the overall quality of this literature from which
to draw conclusions is limited. Data for hip arthroplasty patients is similarly conflicted (see Hip and Groin
Disorders chapter).
One concern is the increased wear rates for prosthetic joints subjected to sports or manual labor. While
joint use has been thought to be an Important factor, the evidence is primarily derived from biomechanical
studies and not quality epidemiological studies with large sample sizes. Wear rates for knee
arthroplasties are reportedly worse with activity reported in a small necropsy study.m,However, that study
which also evaluated multiple factors found body mass Index as the most important factor, which creates
a conflict between physical activity and body mass Index. Another large case series reported worse
outcomes with increased body mass index, higher Deyo-Charlson index, female gender, age over 80
years, and cornorbidities.,731 Younger patients are presumed to be more active on average than older
patients, yet such a cohort of younger active patients reported a 94% 18-year arthroplasty survival rate. mo
Thus, the importance of activity for joint survival is somewhat unclear.
Among unicondylar knee arthroplasty patients, one report noted 93 to 95% of patients returned to
sports. ,1,,, 11.i2 Others have similarly found more patients with unicondylar arthroplasties return to sports
compared with total knee arthroplasty patients, ms although these studies could be confounded by other
factors.
·
A related issue is lack of use after arthroplasty from fear of use or fear of excessive wear, which could
incur worse health outcomes associated with inactivity. For example, one descriptive study found few
golfers walked the course after arthroplasty and suggested that education to increase exercise is
needed.11... Among the determinants of post-operative activity levels, pre-operative condition is thought to
be an Important If not the most Important factor.
Operative approaches in relation to return to sports have not been well studied, although evidence
suggests minimal differences In return to usual functions (see Arthroplasty). Minimally Invasive
approaches have been hypothesized to potentially be better for return to sports activity, particularly in the
early phases. No differences by type of operation have been found.
The Knee Society survey of opinions on returning to sportsna included the following sports
recommendations by category: recommended allowed sports were low impact aerobics, stationary
bicycling, bowling, golfing, dancing, horseback riding, croquet, walking, swimming, ,shooting, shuffleboard,

289

Steven Densley
Union Pacific Railroad
Law Department
Re: Craig Mulford
March 10, 2012

-8-

and horseshoes. Sports allowed with experience were road bicycling, canoeing, hiking, rowing, cross
country skiing, speed walking,
vi Almost no RCTs have addr8ssed return to acllvlly other 1han a number of post-operative rehabilitation studies IUCh as a study of e,gometer c:ycllng
that found It lneffecllve In contrast with hip rehablltation (see Hip and Groin DIIORlenl chapfer).

tennis, weight machines, and Ice skating. Sports not recommended were racquetball, squash, rock
climbing, soccer, singles tennis, volleyball, football, gymnastics, lacrosse, hockey, basketball, Jogging,
and handball. Sports with no conclusion were fencing, roHer blading/In-line skating, downhill skiing, and
weight lifting. However, these recommendations do not necessarily conform with epidemiological
evidence (see above).
Studies on prosthetic wear rates have been used to imply appropriate work limitations for the postarthroplasty patient However, no quality studies have been reported that address the appropriateness of
work limitations. Additionally, the avocational studies reviewed above do not provide quality evidence in
support of activity limitations. Thus, although reduced return-to-work status has been reported among
patients with more physically demanding work, there Is not a strong rationale for work restrictions In the
post-surgical knee population.
Recommendation: Post-operative Vocational or Avocational Activities for Post-operative
Knee Patien'ls

There is no recommendation for or against specific vocational or avocational pursuits for postoperative
knee patients.

Strength of Evidence - No Recommendation, Insufficient Evidence (I)
Rationale for Recommendation
Quality evidence does not sufficiently support evidence-based guidance and therefore, there is no
recommendation for or against the use of specific vocational or avocational activities.

Evidence for the Use of Vocational or Avocational Activities
There are no quality studies evaluating the use of vocational or avocational activities.
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Conclualon: The client was able to perform the 6 Mlnuta Walk Test within the 1111 related norms and
with a normal pit pattern one day one. He did not exhibit any sranlflcant pit deviations that would
require limitations or restrictions, On day two, his 11tt speed had decreased corresponding to a lower
heart rate. The 9alt mechanics were again Within normal limits. I conclude that the decreased pit
speed and decreased heart rate on day two was Indicative of decreased physical exertion associated
with the slower self selected pace. overall, he did not exhibit any pit deviations that would Umlt him
with this activity and was therefore rated at "Sllght to No Limitations"; meaning that he can perform the
task from 34,&-66'6 of an 8 hour work day.
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FCE Addendum
Date 3/8/2012
Cllent: Crail Mulf'-ord

An addendum to Craig Mulford's FCE performed 2/8/12 and 2/9/U was raquested in ordarto e,cplaJn
the Walk Test. The client was able to complete a & Minute Walk Test on day one and day two of the
FCE, The test Is performed on an even surface at a self 1elec:ted rate after Instruction Is given to perform
the test a quick but comfortable pace. The results ofthe test on day one and day two are lltted below
with age related nonnative data H util111d by WorlcWall,

Walk - 6 Min Wilk Test
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Page 15 (Pages 54-57)
Craig L. Mulford

2/7/2012

Page 54
14: 51: 54

1

o1

2

14: 52:

14 : 5 2 : o3 3

out in front ofme, and I squat down and bend my knees.

Q. Okay. So you just kind of squat, but you're
using the wall as sort of a support?

Page 56
14: 56: 14 1

A. Not that I can think of.

14: 56: 3 6 2

Q. Okay. But as we're sitting here today, you

14: 56: 3 9 3

can't think of anything your doctor has told you that

14:52:05 4

A. Yes.

14: 56: 43

4

you shouldn't be doing or can't do; is that right?

14:52:06 5

Q. Okay. Andhowmanyrepetitionsofsquatsdo

14: 56:45

s

14:52:09

6

youdo?

A. Right.

14:56:54

6

Q. And I guess with respect to different jobs,

os

7

you said you applied at 20 different places. Did you

14:52:09 7

A. Idoabout20ofthem. That'sit.

14: 57:

14:52:14 8

Q. How often do you do it?

14: 57: 11 g

apply anywhere where you thought that physically you

14:52:15 9

A. Oh, two or three times a week.

14: 57: 14 9

would not be able to do the work?

14:52:2110

Q. All right. Any other exercises?

14: 57: 1 7 10

14:52:24 II

A. No.

14: 57: 24 11

Q. Okay. Is your knee pain aggravated -- you

14: 57: 30 12

14: 52: 27 12
14: 53:

oo

13

14 : 5 3 :

o3

14

know, we talked about you really don't have pain if

14 : 5 7 : 3 2 13

A. Oh, maybe at the automotive place or as a
mechanic, I might not be able to.

Q. Okay. Why would you apply there if you
thought you couldn't do the work?

you're walking, but you do if you're going up stairs.

14: 57: 35 14

A. I was -- I applied there as part-time, you

14: 53: 06 15

What about if you're walking up or down an inclined

14: 57: 40 15

know. And I did talk to him - well, I guess I got an

14: 53: 10 16

surface, so not really stairs but not flat ground?

14: 57: 4 7 16

interview. And he says he isn't hiring any part-time

14: 53: 15 11

A. I didn't --1 don't think I do.

14: 57: 5 2 11

work. And he said I would have to be certified, which I

14:53:22 18

Q. Okay. Have you been given work restrictions

14: 57: 55 1s

am not, per automotive.

14:53:44 19

subsequentto--

Q. What was this business?

14: 58: 02 19

14: 53: 44 20

A. I might have been.

14:58:05 20

A. Ron's Rocky Mountain Automotive.

14:53:4921

Q. -- subsequent to these knee surgeries?

14:58:1821

Q. What does it take to get certified to do

14: 53: 53 22

A. I don't know.

14: 58: 25 22

14: 53: 56 23

Q. Okay. Has your doctor -- has Dr. Wathne told

14: 58: 26 23

14: 54: 02 24

you that you should -- that there's anything you should

14: 58: 3 o 24

14: 54: 05 25

not be doing?

14:58:3825

automotive work?

A. You've got to take a test on certain things,
electrical, whatever, tune-ups.

Q. Have you looked into what it takes, then, to
Page 57

Page 55
14: 54:

os

A. He might have said not to climb stairs, but

I

14 : 5 a : 4 2 1

get certified, how long that would take?

14: 58: 43 2

A. No, I haven't.

14: 54: 23 3

I don't remember -- or not climb stairs. Get on a
ladder. I'm sorry.

14:58:46 3

Q. Whynot?

14: 54: 41 4

Q. Okay. But you don't recall for sure?

14: SB: 4 7 4

A. I don't know. I guess I never thought I'd go

14: 54: 13 2

14:54:44 5

A. No.

14: 58: 54

s back as an auto mechanic.

14: 54: 45

Q. Okay. So with respect to your former job at

14:58:59

6

14:58:59

7

6

14: 54: 53 1
14 : 5 s : o1

the railroad, is there anything that you can think of

s that you would not be able to do now?

14:59:00 8

Q. Okay.
A. I used to do it but...
Q. Okay. And why is it you told him you only

14:55:05 9

A. Probablynotkneelverygood.

14 : 5 9 : o s 9

14: 55: 00 10

Q. Okay. You can kneel now --

14:59:0610

14:55:12 11

A. Yes.

14: 59: 12 11

worth my while, but ifl could work part-time, I could

14: 55: 13 12

Q. -- but it's a little painful?

14: 59: 16 12

supplement my income.

14, 55: 15 13

A. Yes.

14: 59: 2 B 13

14: 55: 16 14

Q. Okay. So kneeling might be a problem?

14: 59: 31 14

14:55:17 15

A. Yes.

14: 59: 3 3 15

14: 55: 17 16

Q.

14: 55: 19 11

A. Well, I don't know how long I can be on my

14: 55: 22 18

Anything else?

14: 59: 35 16

feet.

wanted to work part-time?
A. Because it didn't pay enough money to make it

Q. How much would they have to pay to make it
worth your while?

A. Well, I think -MR. REED: And I'm going to object to the form

14 : s 9 : 3 6 11

of the question as it calls for collateral source

14:59:40 18

information.

14:55:3119

Q. Okay. You've never, I guess, tested that out?

14:59:4019

But you can answer.

14:55:3320

A. No.

14:59:4220

THE WITNESS: I believe the social security

14:55:3421

Q. Okay. Anything else?

14: 59: 45 21

A. I don't know. Ballast is pretty unstable

14: 59: 52 22

14:55:4122
14 : 5 5 , 5 2 23

sometimes. I don't know, if I -- if I stepped wrong, if

14: 59: 57 23

14 : 5 s : 5 6 24

it would wrench my knee or not. I don't know.

14: 59: 57 24

14: 56: 13 25

208-345-9611

Q. Okay. Anything else?
M

15:
&

oo: 03

25

says I can make $780 a month.
Q. (BY MR. DENSLEY) Before you start losing RRB

payments?

A. Yes. If I make a penny over that, I lose the
whole month.

M Court Repor2~?g Service,

Inc.

800-234-9611

Page 16 (Pages 58-61)
Craig L. Mulford

2/7/2012

Page 58

oo: 09
s: oo: 1 7
15: oo: 26
15: oo: 30
15:

1

1

2

Q. 1 see. So what you're saying is that, as a

Page 60
15:04:51 I

full-time job at Ron's Rocky Mountain, they didn't pay

15:04:51 2

3

enough to make up for you losing your RRB payments; is

15: 04: 58 3

4

that right?

15: 05: 33

4

15: 05: 3 B

s

15:00:30 5

A. (Witness nodded head.)

15:00:32

6

Q. ls that right?

15 : o5 : 41 6

15:00:32

7

A. Right.

15:05:45 1

15:00:33

8

Q. Okay. And so you wanted to find a job that

15: 05: 45 8

oo: 3 5

9

15:

you could make something less than $780 a month?

15: o5 : 4 7

9

carry?
A. Youknow,probablyhalfthat.

Q. Okay. Do you know if you're making any claim
in this case for any out-of-pocket expenses?
MR. REED: Medical expenses? If your medical
expenses have been paid related to your knees?
THEWITNESS: Yes.

Q. (BY MR. DENSLEY) So no claim for
out-of-pocket medical?

15:00:4010

A.Yes.

15:05:4910

A.No.

15:00:4111

Q. Okay. Were there any other interviews that

15:05:5011

Q. Do you expect any future expenses for medical

15:

oo: 43

12

you got?

15: 05: 53 12

problems?

15:00:4313

A.No.

15: 05: 54 13

A. Not that l know of.

15:00:4614

Q. Okay. Andwiththescotherplacesthatyou

15:06:0114

Q. What about future prescription medications?

15 : o1 : o9 1s

15 : o6 : o9 15

Do you expect to have to continue taking hydrocodone,

15:01:1416

A.Yes.

15: 06: 15 16

for example?

15:01:1517

Q. Okay. So what kind of jobs do you think that

15: 06: 15 11

15:01:5218

applied, did you also apply for part-time work?

youcandonow?

15:

o2 : o3

20

15: 06: 19 18

A. 1 don't know. I could probably be a lube

15: 01: 59 19

15: 06: 23 19

technician and maybe work on a farm.

15: 06: 26 20

A. I don't know.

Q. Okay. And I guess the hydrocodone is as much
for your back as anything else. ls that fair to say?
A. Pretty much.

15:02:1221

Q. Did you say "a farm"?

15: 06: 26 21

Q. Okay. So even if you didn't have knee

15: 02: 13 22

A. Uh-huh.

15: 06: 28 22

problems, you would be taking hydrocodone?

15:02:1323

Q. As a mechanic?

15: 06 :3123

15: 02: 17 24

A. Probably. I don't know.

15:06:3124

15:02:1825

Q. When you say "a lube technician," 1guess what

15: 06: 3 7 25

A. Yes.

Q. Okay. So as far as we know, there are no
future medications you're anticipating you would need to

Page 59
15 :

o2 : 21

1 you're saying is that you could work in an auto shop

15:

o2 : 2 7

2

Page 61
15 : o6 : 41 1

take just because of your knees?

doing anything short of what you would need to have auto

15:06:42 2

A. No.

15: 02: 3 o 3

certification?

15:06:43 3

Q. Okay. ls there any kind of help that you

15:02:31 4

A. Right.

15 : o6 : 5 6 4

need, you know, around the house that somebody has to do

15: 02:31 5

Q. Okay. 1guess auto parts retail sales is

15 : o6 : 5 9 5

something for you that you could do before?

15: 02: 4 o 6

something you could do?

15:07:02

6

A. Mowing the lawn.

Q. Okay. Who does that?

15:02:41 7

A. Right.

15:07:07 7

15:02:50 8

Q. I guess any kind of mechanical work that

15:07:08 8

A. My wife hires someone to do it.

didn't require new certification would be a possibility,

15:07:13 9

Q. Okay. So I guess you have a push mower?

wouldn't it?

15: 03: 12

9

15:07:1710

A. I don't have a mower.

15:03:2511

A. A good possibility, yeah.

15:07:1911

Q. You don't have a mower at all?

15: 03: 44 12

Q. And then if you did receive certification,

15:07:2112

A. (Witness shook head.)

15: 03 : 24 10

15 :

o3 : 4 7

13

that would open up more possibilities?

15:07:22 13

Q. Okay. Do you know how much they pay someone

15:03:5014

A.Yes.

15: 07: 31 14

15:03:5215

Q. Do you have any trouble driving?
A. No.

15: 07: 33 15

A. I think $25 every time.

15:04:0716

15: 07: 35 16

Q. How often is that?

15:04:0717

Q. And how much weight do you think you can lift?

15:07:36 17

A. Oh, every other week, maybe.

15:04:2818

A. Just standing or walking with it?

15:07:4718

15:04:3119

Q. Well, maybe just lifting -- maybe we could

15: 07: 54 19

15 : 04: 3 7 20

compare. How much do you think you could lift, and then

15:07:5520

15: 04: 41 21

how much do you think you could carry?

15:08:0021

to mow the lawn?

Q. When was the last time you mowed your lawn
yourselt'?

A. Probably ten years ago, maybe. 1 don't know.
Q. Okay. And I guess, was that the last time you

15 : o 4 : 4 4 22

A. Maybe 50 pounds. 1don't know.

15: 08: 03 22

owned a lawn mower?

15:04:4623

Q. Lifting or carrying?

15: 08: 05 23

A. Yeah. It broke.

15:04:4824

A. Just lifting.

15: 08: 06 24

Q. And then you started hiring someone?

15:04:4925

Q. Okay. And how much do you think you could

15: 08: 08 25

A. And I was gone a lot, so she did.

208-345-9611
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IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICJl~IfLERK
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK
Register# CV-2009-4313-PI
CRAIG L. MULFORD,

)
)
)
)
)
)
)
)
)
)

Plaintiff,
-vsUNION PACIFIC RAILROAD COMPANY,
a corporation,
Defendant.

RULINGS ON PLAINTIFF'S
OBJECTIONS FROM THE
DEPOSITION OF JEFFREY B. OPP

The parties have identified certain depositions that will be offered as trial testimony in
this matter and have requested pre-trial rulings on certain objections made during those
depositions. The Court has before it at this time Plaintiff's objections to certain crossexamination questions asked of his expert witness, Jeffrey B. Opp. No response has been filed
by the Defendant to these objections, but after careful consideration, the Court is prepared to rule
on the objections raised.
Objection No. 1. Page 26, line 7 through page 27, line 15. This objection is overruled in
part and sustained in part. These questions raised in this part of the deposition do not go to the
issue of general evidence about when railroad workers retire. It raises the issue of whether the
Plaintiff has actually stated that he would retire before age 65, which would be relevant to the

Register CV-2009-4313-PI
RULINGS ON PLAINTIFF'S OBJECTIONS FROM THE DEPOSITION OF JEFFREY B. OPP
Page 1

297

question of Plaintiffs claimed damages for future wage losses. Therefore, the testimony on page
26, lines 7 through 12 will be allowed. The remainder of this testimony will not be permitted
during Plaintiffs case in chief, and will only be permitted if the Defendant offers admissible
testimony that Plaintiff or his representatives actually made such a statement.
Objection No. 2. Page 28, line 25 through page 30, line 2. This objection is sustained.
There is no foundation laid here that impacts Mr. Opp's opinion and the questions ask the jury to
speculate.
Objection No. 3. Page 30, lines 3 through 22. This objection is sustained for the same
reasons as Objection No. 2.
Objection No. 4. Page 33, lines 11 through 16. This objection is overruled. The
question is not argumentative and is relevant to explain the meaning of "median wage."
Objection No. 5. Page 38, line 19 through page 41, line 15. The objection is sustained at
this time because the questions lack foundation for the assumptions made in the hypothetical.
However, if a sufficient foundation is laid during the trial to support the assumptions of the
hypothetical, this ruling will be reconsidered. The questions may not be asked during the
Plaintiffs submission of Mr. Opp's testimony in his case in chief.

IT IS SO ORDERED.

DATEDMayl,2012. ~

STEP N S. DUNN
District Judge

Register CV-2009-4313-PI
RULINGS ON PLAINTIFF'S OBJECTIONS FROM THE DEPOSITION OF JEFFREY B. OPP
Page2
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CERTIFICATE OF SERVICE

7

I HEREBY CERTIFY that on the
day of.---1-~'4---~ 2012, I
served a true and correct copy of the foregoing document upon eac o he following individuals
in the manner indicated.

( vj U.S. Mail

Reed W. Larsen
COOPER & LARSEN
P.O. Box 4229
Pocatello, ID 83205-4229

( ) Overnight Delivery
( ) Hand Deliver
( ) Facsimile

Steven T. Densley
Union Pacific Railroad Co.
280 S. 400 W., Suite 250
Salt Lake City, UT 84101

(v1U.S. Mail
( ) Overnight Delivery
( ) Hand Deliver
( ) Facsimile

DATED this

-·-bz__ day of

\\lc,L\
\..

Deputy Clerk

,2012.

~]L,~t~
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STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK
Register# CV-2009-4313-PI

CRAIG L. MULFORD,

)
)
)
)
)
)
)
)
)
)

Plaintiff,
-vs-

UNION PACIFIC RAILROAD COMPANY,
a corporation,
Defendant.

RULING ON PLAINTIFF'S
THIRD MOTION IN LIMINE

Plaintiff has filed a Third Motion in Limine ("Motion") seeking the exclusion of two fact
witnesses identified by the Defendant, Mr. Camacho and Mr. Baker. Plaintiff contends that
Defendant has failed to properly respond to discovery requests by failing to identify "their
expected trial testimony." Defendant asserts that it has responded appropriately and in
compliance with the trial scheduling order.
Plaintiff focuses on two of its interrogatories, Nos. 2 and 6. Interrogatory No. 2 seeks the
identification of each person "known or believed by Defendant to have information or
knowledge relevant to the incidents described in Plaintiff's Complaint, including eyewitnesses,
specifying the general area of such knowledge or information." [Emphasis added.] Defendant
did not specifically identify Mr. Camacho or Mr. Baker in their discovery responses but did list
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them both as witnesses no later than July 18, 2011 in its witness disclosure. While there has
been no disclosure of the "general area" of the knowledge of these witnesses, the interrogatory
does not ask for "expected trial testimony." Identifying the "general area" of their testimony
would not have assisted Plaintiff in trial preparation so the severe sanction of witness exclusion
for not fully responding to discovery, particularly when sought just 5 days prior to trial, is
excessive. While the "general area" of their testimony should have been provided in a
supplemental response, the Court, in the exercise of its discretion, declines to exclude the
witnesses. No prejudice has been shown. If, during their testimony, the Court concludes that
disclosure of their "general area" of testimony would be unfairly prejudicial to the Plaintiff this
ruling may be reconsidered outside the presence of the jury.
The second interrogatory, No. 6, asks, in essence, for the "substance, time and place, and
the identity of any person who may testify with regard to remarks, comments or admissions you
claim Plaintiff made ... " [Emphasis added]. It seeks very specific information. Defendant
responds that these witnesses will not be asked any questions regarding ''remarks, comments or
admissions" claimed to have been made by the Plaintiff. Again, if these witnesses intend to offer
such testimony it should have been disclosed in a supplemental response since the request
specifically asks for the "substance" of such testimony. Therefore, any testimony by these
witnesses as to "remarks, comments or admissions" the Defendant claims that Plaintiff made will
be excluded.
The Plaintiff's Third Motion in Limine is GRANTED, in part, and DENIED, in part, as
set forth herein.
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IT IS SO ORDERED.
DATEDMay9,2012.

s ~
District Judge

CERTIFICATE OF SERVICE

\D

I HEREBY CERTIFY that on the
day of ~ f - - - 1 ' ~ - - - - ' - 2012, I
served a true and correct copy of the foregoing document upon eac o the following individuals
in the manner indicated.
Reed W. Larsen
COOPER & LARSEN
P.O. Box 4229
Pocatello, ID 83205-4229

( ) U.S. Mail
( ) Overnight Delivery
( 2,,Hand Deliver
( I} Facsimile

Steven T. Densley
Union Pacific Railroad Co.
280 S. 400 W., Suite 250
Salt Lake City, UT 84101

( ) U.S. Mail
( ) Overnight Delivery
( }Hand Deliver
( vJ Facsimile

DATED this

\D

day of

_'0]
__

1

+-\-----''

.__Q.,,..l......

Deputy Clerk
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IN THE DISTRICT COURT OF THE SIXTH nJDIC~

DIS

STATE OF IDAHO, IN AND FOR THE COUNTY OF
Register# CV-2009-4313-PI
CRAIG L. MULFORD,

)
)
)
)
)
)
)
)
)
)

Plaintiff,
-vsUNION PACIFIC RAILROAD COMPANY,
a corporation,
Defendant.

RULINGS ON DEFENDANT'S
OBJECTIONS FROM THE
DEPOSITION OF JEFFREY B. OPP

The Court has previously considered and ruled on certain objections raised by Plaintiff to
the trial deposition testimony of Plaintiff's expert witness, Jeffrey B. Opp. No response was
filed by the Defendant to Plaintiff's objections. Now Defendant has filed its objections to a
portion of Mr. Opp's trial deposition. Plaintiff takes the position that these objections are
untimely but Defendant correctly notes that no order has specified when these objections may be
made. In addition, Defendant's objections do not respond to those raised by Plaintiff but raise
additional issues. Therefore, the Court considers and rules on Defendant's objections.
Defendant's objections are to page 42, lines 9-14 and page 42, line 19 through page 43,
line 7. The objection to page 42, lines 9-14 is sustained. There is a significant difference
between being "able to obtain employment," which assumes an ability impairment, and whether
the Plaintiff was or was not employed at the time of Dr. Collins' report. The question is leading
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and without foundation.
The remainder of Defendant's objection is overruled. There is an adequate foundation
for this testimony and the question at page 42, line 19, is not leading.

IT IS SO ORDERED.
DATED May 9, 2012.

llii£L
District Judge

CERTIFICATE OF SERVICE

\":

-~

I HEREBY CERTIFY that on the __...,,k.::...-'- day of__._~""'-""+----'-2012, I
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Reed W. Larsen
COOPER & LARSEN
P.O. Box 4229
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( ) U.S. Mail
( ) Overnight Delivery
( ))land Deliver
(-'1 Facsimile

Steven T. Densley
Union Pacific Railroad Co.
280 S. 400 W., Suite 250
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( )}land Deliver
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Steven T. Densley, #7704
Union Pacific Railroad Company
280 South 400 West, Suite 250
Salt Lake City, UT 84101
Telephone: (801) 212-3985
Facsimile: (801) 212-3978
Thomas A. P. Hayden (Admitted pro hac vice)
Hayden Reinhart, LLC
30 I Castle Shannon Boulevard
Pittsburgh, PA 15234
Telephone: (412) 668-2005
Facsimile: (412) 668-2011
Attorneys for Union Pacific Railroad

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK
CRAIG L. MULFORD,
Plaintiff,

Case No. CV-09-4313-PI
Judge Stephen S. Dunn

vs.

ORDER ON MOTIONS IN LIMINE
UNION PACIFIC RAILROAD,
Defendant.
The above-entitled matter came before the Court for hearing on April 23, 2012. Plaintiff
Craig L. Mulford appeared by and through counsel, Javier L. Gabiola, of the law firm of Cooper

& Larsen, Charted. Defendant Union Pacific Railroad appeared by and through counsel, Steven
T. Densley and Thomas A. P. Hayden. The Court, having reviewed the briefs filed, and having
heard the arguments of counsel, and the Court having been fully apprised of the premises, hereby
ORDERS, ADJUDGES and DECREES as follows:
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Plaintiff's Motions in Limine
A. Evidence of unrelated injuries or medical conditions: Ruling reserved until trial. If a
proper foundation is laid demonstrating that the condition is related to the issues in this case, it
will be admitted.
B. Evidence as to apportionment: Ruling reserved until trial.
C. Unrelated motor vehicle accidents, lawsuits, claims and/or settlements: Ruling
reserved until trial. However, there will be no evidence admitted regarding the fact that prior
claims have been made against the railroad or the precise terms of any prior settlements.
D. Prior criminal history: This was not opposed by Defendant and is granted.
E. Prior discipline: This was not opposed by Defendant and is granted.
F. PTSD and/or mental health issues: Ruling reserved for trial. If a proper foundation is
laid demonstrating that the condition is related to the issues in this case, it will be admitted.
G. Veterans' Administration disability award: Evidence regarding the fact that Plaintiff
has tinnitus will be admitted if proper foundation is laid for its effect on his ability to return to
work.

The percentage of disability and monetary award assessed by the Veterans'

Administration is not admissible.
H. Collateral source benefits: Ruling reserved until trial.
I.

Allowing voir dire discussion of no Workers' Compensation and FELA as exclusive

remedy: Denied.

J. Employment of Mr. Mulford's attorneys: Granted.
K. Settlement discussions: Granted.

2
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L. Referring to Union Pacific as a family or a good corporate citizen or neighbor:
Granted.
M. Evidence of Mr. Mulford's smoking tobacco and marijuana use: No evidence of
marijuana use will be admitted.

The testimony relating to tobacco use as it relates to life

expectancy and as it appears in Mr. Opp's trial testimony will be admitted.
N. That Mr. Mulford must apply to UP's job postings or move: A plaintiff must take
reasonable steps to mitigate damages. With that in mind, the Court will reserve judgment on this
issue until trial, however, Union Pacific will only submit evidence of alternative job
opportunities in the Pocatello area.
0. Evidence of surveillance 1s not admissible: Union Pacific has conducted no
surveillance, so this motion is granted.
P. George Page's trial testimony should be limited to what UP disclosed through its
witness disclosure: Plaintiff has withdrawn this motion.
Q. Evidence as to the functional capacity evaluation (FCE) of Mr. Mulford should be
excluded: Denied.
R. Evidence or testimony from George Page in the field of epidemiology: Ruling
reserved until trial.
S. Evidence of work-life expectancy and arguing early retirement at age 60: As Union
Pacific did not refer to work-life expectancy tables based on actuarial valuations of the RRB in
its cross examination of Mr. Opp, this motion is denied as moot.
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Defendant's Motions in Limine
1. This Court should exclude argument regarding the Congressional purpose behind the
FELA or that Plaintiff is not entitled to Workers' Compensation benefits: Granted.
2. This Court should exclude argument or evidence regarding alleged elevated levels of
danger in the railroad industry: Granted.
3. This Court should exclude argument or evidence relating to the parties' relative or
individual wealth: Granted.
4. This Court should exclude argument or evidence regarding any other incidents or
injuries occurring at any time or place on the railroad unless directly related to this incident:
Granted.
5. This Court should exclude argument or evidence that Union Pacific was negligent for
requiring Plaintiff to perform outdoor, difficult or inconvenient work: Granted.
6. This Court should exclude argument or evidence regarding assumption of risk:
Granted.
7. This Court should exclude argument or claims seeking prejudgment interest upon any
award of damages: Granted.
8. This Court should exclude argument or evidence that Union Pacific could have
provided Plaintiff with safer methods of work: Granted.
9. This Court should preclude Plaintiff from making reference to, pointing out, or
identifying representatives of Union Pacific who may come to court to observe the trial: Granted.
10.

Exclude from trial any testimony by Michael D. Freeman, Ph.D., and Richard A.

Wathne, M.D., concerning specific causation: The Court will reserve ruling with regard to Dr.
ORDER ON MOTIONS IN LIMINE
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Wathne until the testimony is presented at trial, and with respect to Dr. Freeman until after
review of the transcript of his trial preservation deposition.
11.

Exclude from trial negligence and causation testimony by Stephen J. Morrissey,

Ph.D., CPE, PE: The Court will rule on this motion after reviewing the transcript of the trial
preservation deposition.
12.

Regarding personal injury report filing: Granted. However, the Court will

reconsider this issue if Plaintiff is able to lay a foundation that would establish the relevance of
such evidence.
For all issues where rulings have been reserved until the trial, based on the foundation to
be laid, the Court admonishes the parties that the foundation to be laid is to support the relevance
of the more specific evidence sought to be admitted. So, for example, Plaintiff's Motion E,
dealing with PTSD and mental health issues, any testimony that the Plaintiff suffers from such
conditions would not be admitted unless a proper foundation is laid by another witness that such
conditions appropriately impact legitimate issues in the case, such as employability, etc. When
the foundation for such issues, in all reserved rulings, is laid, then the parties should take up the
question of whether the specific evidence will be allowed, outside the presence of the jury, and
should not proceed with the introduction of the proposed specific evidence without a further
ruling of the Court.
DATED this

q-0- day of May, 2012.
BY THE COURT:
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the
\()
day of_+-+........._ _ ___,_ 2012, I
served a true and correct copy of the foregoing document upon eac o the following individuals
in the manner indicated.
Reed W. Larsen
COOPER & LARSEN
P.O. Box 4229
Pocatello, ID 83205-4229

( ) U.S. Mail
( ) Overnight Delivery
( }Hand Deliver
(/) Facsimile

Steven T. Densley
Union Pacific Railroad Co.
280 S. 400 W., Suite 250
Salt Lake City, UT 84101

( ) U.S. Mail
( ) Overnight Delivery
( ) Hand Deliver
(,,1 Facsimile

DATED this

\L)

\'i--1~~0.~\---_,,2012.
...

day of _ _
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ar--o~E~,•. l':':'y-:icLE:-:.::i•;;-IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK
Register# CV-2009-4313-PI

CRAIG L. MULFORD,

)
)
)
)
)
)
)
)
)
)

Plaintiff,
-vs-

UNION PACIFIC RAILROAD COMPANY,
a corporation,
Defendant.

RULINGS ON DEFENDANT'S
OBJECTIONS TO PORTIONS OF
TRIAL DEPOSITIONS OF DR.
MORRISSEY AND DR. FREEMAN
AND RENEWAL OF MOTIONS
IN LIMINE TO THOSE SAME
DEPOSITIONS

The parties have identified certain depositions that will be offered as trial testimony in
this matter and have requested pre-trial rulings on certain objections made during those
depositions. At this time the Court is considering objections made by the Defendant to certain
questions asked during the trial depositions of Dr. Stephen Morrissey, PhD, and Dr. Michael
Freeman, PhD. After these depositions were taken the Defendant has also renewed its Motion in
Limine to these same depositions, arguing a variety of grounds to disqualify the opinions offered
by these witnesses. The Plaintiff has responded with briefs as to both Dr. Morrissey's and Dr.
Freeman's trial depositions. The Court now makes its rulings on the objections, which also
responds to the renewed motion. As needed, the Court also makes further rulings on the motion.
Dr. Morrissey. Initially the Court has determined that Dr. Morrissey is a qualified expert
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in the area of ergonomics and that some of his opinions are admissible as being helpful to the
jury per I.R.E. 702. His testimony will not be excluded in full. More specific rulings on his

testimony are outlined below.
Objection No. 1. Page 12, line 13 through page 13, line 3. The objection is overruled.
Objection No. 2. Page 13, lines 4 through 12. The objection is sustained.
Objection No. 3. Page 19, lines 2 through 16. The objection is sustained.
Objection No. 4. Page 33, line 18 through page 20, line 9. The objection is overruled.
Objection No. 5. Page 26, lines 3 through 15. The objection is overruled.
Objection No. 6. Page 32, lines 3 through 15. The objection is overruled.
Objection No. 7. Page 32, line 17 through page 33, line 18. The objection is sustained as
to page 33, lines 5 through 18. There is a lack of foundation and expertise to offer this opinion.
Objection No. 8. Page 33, line 20 [identified in Plaintiff's Motion asp. 34, line 8]
through page 35, line I 0. The objection is sustained. There is a lack of foundation and expertise
for the testimony.
Objection No. 9. Page 35, line 11 through page 36, line 6. The objection is overruled as
long as the video deposition strikes page 35, lines 15-18, so that the question started at line 11 is
combined with the question starting at line 19.
Objection Nos. 10 and 11. Page 36, line 7 [identified in Plaintiff's Motion as page 36,
line 22] through page 39, line 12. The objection is sustained. All of this testimony and Exhibit 9
are stricken. There is a lack of foundation, it is speculative and not relevant. There was no
substantive testimony about working surfaces so any reference to Dr. Morrissey's reports is
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unnecessary. Testimony about a picture where a person, not the Plaintiff, has dirt on the knees of
his pants is not supported by ergonomic expertise.
Objection No. 12. Page 39, line 14 through page 41, line 8. The objection is overruled as
to page 39, line 14 through page 40, line 5. This is an ergonomic opinion that was identified in
pre-trial disclosures, particularly the report of April 5, 2012, p. 1. The objection is sustained as
to page 40, line 6 through page 41, line 8. These opinions lack foundation, are speculative and
are specific causation opinions. See page 44, lines 3 through 16.
Objection No. 13. Page 41, line 12 through page 42, line 7. The objection is overruled as
to page 41, lines 12 through 22 (ending with the word ''them.") The objection is sustained as to
page 41, line 22 (beginning with the word "So") through page 42, line 7. It calls for speculation.
The objection is not waived per I.R.C.P. 32(d)(3)(A).
Objection No. 14. Page 48, line 13 through page 49, line 2. The objection to page 48,
lines 13 through 20 (ending with the sentence "That is correct.") is overruled. The objection to
page 48, line 20 (beginning with the words "And as I said ... ") is sustained as unresponsive and
without foundation.
Page 51, line 23 through page 53, line 15 is stricken consistent with the Court's ruling on
Objections 10 and 11, and as a portion of the Court's ruling on the Motion in Limine.
Objection No. 15. Page 55, lines 8 through 18. The objection is overruled as to page 55,
lines 8 through 12 (ending with "That is correct."). The objection is sustained as to page 55,
lines 12 (beginning with the words "And he also ... ") through 18. The answer is non-responsive.
Page 64, line 19 through page page 66, line 13. This testimony is stricken consistent with
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the Court's ruling on page 40, line 6 through page 41, line 8 because it deals with specific
causation testimony that has previously been stricken.
Objection No. 16. Page 83, lines 14-20. The objection to lines 14-17 is sustained. There
is no objection to lines 18-20.
Objection No. 17. Page 84, lines 9 through 13. The objection is sustained. Both leading
and has been asked and answered.
Page 84, lines 18-21. This objection was not noted, but it is overruled.
Objection No. 18. Page 85, line 21 through page 86, line 6 [Plaintiff lists through line 9].
The objection is sustained. The question calls for speculation.
Objection No. 19. Page 86, lines 7 [Plaintiff lists beginning line 4 - see Objection No.
18] through 19. The objection is overruled.
Dr. Freeman. The Court determines that Dr. Freeman is, by training and experience, a
qualified epidemiologist. Some of his opinions and testimony are admissible as being helpful to
the jury per I.R.E. 702. His testimony will not be excluded in full. More specific rulings on his
testimony are outlined below.
Objection No. 1. Page 26, line 3 through page 27, line 23. The objection is sustained as
to page 26, lines 3 through 9. Lack of foundation. "I haven't actually examined that." It does
not appear that the remainder is objected to so no ruling is required.
Objection No. 2. Page 33, line 8 through page 34, line 20. The objection is overruled.
Objection No. 3. Page 34, line 22 through page 41, line 15. The objection is sustained as
to page 35, line 16 through page 36, line 15. The opinion offered on page 35, lines 16-22 is
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outside the witness' expertise, lacks foundation and constitutes a medical opinion on the specific
cause and impact of an acute injury. Page 3 5, line 23 through page 36, line 15 is not substantive
testimony and is not material for the jury. To the extent that there is an objection to the
remainder of this section of testimony, or a motion to exclude it, those are overruled.
Objection No. 4. Page 46, line 15 through page 47, line 8. The objection is sustained.
There is no foundation for the testimony and it was not relevant to the opinions offered.
Objection No. 5. Page 47, lines 10 through 20 [Plaintiff's motion references through line
17]. The objection is sustained. The concerns of Defense expert is not relevant to any opinions
offered.
Objection No. 6. Page 48, line 17 through page 49, line 2. The objection is sustained.
Both leading and outside the witness' expertise, lacks foundation and constitutes a medical
opinion on the specific cause and impact of an acute injury.
Objection No. 7. Page 53, line 16 through page 55, line 12. The objections found at page
55, lines 7 through 12 are overruled and should be edited from the deposition.
Objection No. 8. Page 74, line 20 through page 75, line 1. The objection is overruled.
Objection No. 9. Page 86, line 24 through page 87, line 4. The objection is overruled.
Objection No. 10. Page 87, line 22 through page 92, line 6. Any objection to being
outside the scope of cross-examination is overruled. See page 76, line 25 through page 78, line

6.
Objection No. 11. Page 93, lines 9 through 12. The objection is overruled.
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CONCLUSION
For any objection that is sustained the portions identified should be edited from the
depositions before they are shown to the jury. For any objection that is overruled, the objection
should be edited from the depositions before they are shown to the jury. Other sections are also
specifically identified above as being stricken and those should be edited from the depositions
before they are shown to the jury. The entire deposition will go into the clerk's record in the
event of an appeal.

IT IS SO ORDERED.
DATED May 9, 2012.

~

District Judge
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CERTIFICATE OF SERVICE
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I HEREBY CERTIFY that on the
day of _ _._+--.,..__ __,_2012, I
served a true and correct copy of the foregoing document upon eacli of e following individuals
in the manner indicated.
Reed W. Larsen
COOPER & LARSEN
P.O. Box 4229
Pocatello, ID 83205-4229

( ) U.S. Mail
( ) Overnight Delivery
( }Hand Deliver
(n/) Facsimile

Steven T. Densley
Union Pacific Railroad Co.
280 S. 400 W., Suite 250
Salt Lake City, UT 84101

( ) U.S. Mail
( ) Overnight Delivery
( l Hand Deliver
~,1 Facsimile
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IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT. CLERK
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK
Register# CV-2009-4313-PI
CRAIG L. MULFORD,

)
)
)
)
)
)
)
)
)
)

Plaintiff,
-vsUNION PACIFIC RAILROAD COMPANY,
a corporation,
Defendant.

RULINGS ON OBJECTIONS
FROM THE DEPOSITION OF
GARY BRANDT

The parties have identified certain depositions that will be offered as trial testimony in
this matter and have requested pre-trial rulings on certain objections made during those
depositions. The Court is now ruling on the objections raised in the deposition of Gary Brandt.
Some of these have been raised in writing by the Defendant but the Court has review the entire
deposition and rules on all objections.
1. Page 7, lines 11-12. Overruled.
2. Page 8, line 16. Overruled.
3. Page 12, lines 4-7. Sustained. Exhibit 30 is not admitted. The testimony from page
10, line 18 through page 14, line 11 is stricken. No foundation.
4. Page 14, line 12 through page 16, line 9. Sustained. The testimony and Exhibit 9 are
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stricken. No foundation.
5. Page 16, line 22 through page 18, line 9. This testimony and any reference to Exhibits
9 and 30 are stricken, per the prior rulings above.
6. Page 20, lines 3 through 9. This testimony is stricken per the prior rulings above. If
the two types of batwings are completely different there is no foundation from which the jury can
conclude that Exhibit 30 is reflective of what the Plaintiff encountered.
7. Page 20, line 22. Overruled.
8. Page 21, lines 13 through 17. Overruled. Asking whether he knows is an effort to lay
a foundation.
9. Page 21, line 24 through page 22, line 7. Sustained unless, prior to this testimony
being offered, a foundation has been laid that there are UP machinist requirements that comply
with these assumptions.
10. Page 23, line 21. Overruled. See No. 8.
11. Page 24, lines 4-5. Overruled. See No. 8.
12. Page 25, lines 3-4. Overruled. See No. 8.
13. Page 25, lines 15-17. Overruled.
14. Page 25, lines 21-25. Overruled.
15. Page 26, lines 20-21. Overruled. See No. 8.
16. Page 27, lines 14-15. Overruled. See No. 8.
17. Page 28, lines 12-13. Overruled. See No. 8.
18. Page 29, lines 20-21. Overruled. See No. 8.
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19. Page 30, lines 3 through 12. As to lines 3 through 6 the objection is sustained unless
a foundation is laid prior to the offer of the testimony as to such a job description. The objection
as to the question at lines 7 through 8 is overruled. See No. 8.
20. Page 30, lines 19 through 20. Overruled.
21. Page 32, line 7 and 18. Overruled.
22. Page 33, lines 10 through 12 and lines 21 through 23. Both overruled.
23. Page 35, lines 2 through 4, lines 9 through 10, lines 15 through 16. All three
objections are overruled. Admissions of a party opponent.
24. Page 36, line 24 through page 37, line 4. Sustained and this testimony is stricken.
Calls for speculation.
25. Page 38, lines 18 through 21. Sustained. It was previously asked and answered.

IT IS SO ORDERED.
DATED May 11, 2012.

~

District Judge
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IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRIC
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK
Register# CV-2009-4313-PI
CRAIG L. MULFORD,

)
)
)
)
)
)
)

Plaintiff,
-vsUNION PACIFIC RAILROAD COMPANY,
a corporation,

RULINGS ON OBJECTIONS
FROM THE DEPOSITION OF
KEVIN O'NEAL

)
)
)

Defendant.

The parties have identified certain depositions that will be offered as trial testimony in
this matter and have requested pre-trial rulings on certain objections made during those
depositions. The Court now rules on the objections raised in the deposition of Kevin O'Neal.
1. Page 10, lines 18 and 24. Both objections overruled.
2. Page 11, line 25. Overruled.
3. Page 13, line 22. Overruled.
4. Page 14, line 25. Overruled.
5. Page 15, line 23 and page 16, line 1. Overruled. Does not call for an expert opinion
but a comparison of the job analysis with what the witness actual job experience is.
6. Page 18, lines 6-7, 12, and 22. All three objections are overruled.
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7. Page 19, lines 1-9. There was no answer to the question. This testimony should be
deleted from the deposition when presented to the jury. There is no objection stated to the
remainder of this page.
8. Page 23, line 21 through page 24, line 5. Sustained. Plaintiffs attitude towards the
railroad is not relevant. No connection to what kind of worker Plaintiff was. The testimony is
stricken.
9. Page 24, line 6 through page 25, line 1. Sustained. Not relevant. Asks the jury to
conclude that Plaintiff was drowsy at some other time without a proper foundation. Too remote
in time and place. Not connected to what kind of worker Plaintiff was. The testimony is
stricken.
10. Page 25, lines 2-13. Sustained. Not relevant. The testimony is stricken.
IT IS SO ORDERED.

DATED May 11, 2012.

~

District Judge
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on the
\~
day of _---=-----i~"-----~ 2012, I
served a true and correct copy of the foregoing document upon eac o the following individuals
in the manner indicated.

Pocatello, ID 83205-4229

( ) U.S. Mail
( )j)vernight Delivery
(.Jj Hand Deliver
( ) Facsimile

Steven T. Densley
Union Pacific Railroad Co.
280 S. 400 W., Suite 250
Salt Lake City, UT 84101

( ) U.S. Mail
( ) Overnight Delivery
(v1 Hand Deliver
( ) Facsimile

Reed W. Larsen
COOPER & LARSEN
P.O. Box 4229

DATED this

\t\

day of

~~---'~1-"'-.'0. .4

1------"'

2012.

Deputy Clerk
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STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK
Register# CV-2009-4313-PI
CRAIG L. MULFORD,

)
)
)
)
)
)
)
)
)
)

Plaintiff,
-vsUNION PACIFIC RAILROAD COMPANY,
a corporation,
Defendant.

RULING ON DEFENDANT'S
MOTIONS IN LIMINE
REGARDING THE TRIAL
TESTIMONY OF NANCY
COLLINS AND CAROL
MULFORD

Defendant has filed Motions in Limine ("Motion") seeking the exclusion of potential
undisclosed testimony of one of Plaintiffs expert, Nancy Collins, and all of the testimony of
Carol Mulford, wife of the Plaintiff. Pursuant to I.R.C.P. 7(b)(3)(D), the Court rules on the
Motions without oral argument, which was not requested.
As to Ms. Collins, Defendant essentially seeks the assurance that she will not be allowed
to add to any conclusions contained in her initial report dated April 6, 2010. Plaintiff responds

by stating that all of Ms. Collins conclusions were supplied two years ago and she will testimony
consistent with that report. Thus, the issue seems moot. The Court does note that the next to last
paragraph of Ms. Collins report states she would like to review the notes of the Defendant's
vocational rehabilitation representative which she could then "consider ... and amend my report if

Register CV-2009-4313-PI
RULINGS ON DEFENDANT'S MOTIONS IN LIMINE RE: COLLINS AND MULFORD
Page 1

325

necessary." It does not appear that this review and amendment occurred and any testimony
about such a review would not be allowed at trial unless it has been timely disclosed in a
supplemental response. Therefore, the Court GRANTS the Motion at this point, subject to
review during the trial.
As to Ms. Mulford, Defendant contends that Plaintiff was asked to supply, in responses to
discovery, a summary of ''testimony" to be offered at trial. Plaintiff contends that trial testimony
was not requested, but only a summary of the information the potential witness had and asserts
that Defendant knew that Ms. Mulford, as the wife of the Plaintiff, would have knowledge about
her relationship with the Plaintiff, and her observations of his injuries, his surgeries and the
impact of these things on him physically and emotionally.
As the Court has ruled in other similar motions, the interrogatory does not ask for
"testimony" but for a summary of information. In addition, Defendant provides the interrogatory
but does not provide the Plaintiff's answer so the Court can evaluate its responsiveness to the
actual question. It is incumbent on the moving party to provide sufficient information upon
which the Court may rule. On the other hand, Plaintiff's response does not provide the answer
either and the Court can infer that no particular information was provided when the answer was
given. two fact witnesses identified by the Defendant, Mr. Camacho and Mr. Baker. Plaintiff
contends that Defendant has failed to properly respond to discovery requests by failing to
identify "their expected trial testimony." Defendant asserts that it has responded appropriately
and in compliance with the trial scheduling order.
Consistent with prior rulings, while there does not appear to have been disclosure of a
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"summary of the information" Ms. Mulford has, it should have been quite obvious to the
Defendant the type of testimony to be expected from the wife of the Plaintiff. While identifying
a "summary of the information" of the witness would have assisted Defendant in trial
preparation, the Court is not inclined to impose the severe sanction of witness exclusion for not
fully responding to discovery, particularly when sought just 4 days prior to trial. The Court, in
the exercise of its discretion, declines to exclude the witnesses. No prejudice has been shown.
If, during Ms. Mulford's testimony, the Court concludes that failure to disclose a "summary of

the information" would be unfairly prejudicial to the Plaintiff this ruling may be reconsidered
outside the presence of the jury. For the time being, this Motion is DENIED.
The Defendant's Motion in Limine as to undisclosed testimony of Nancy Collins is
GRANTED, and the Motion in Limine seeking the exclusion of the testimony of Carol Mulford
is DENIED.
IT IS SO ORDERED.
DATED May 12, 2012.

~

District Judge
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CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on the \\
day of_'--l-\:,1J14-------2 2012, I
served a true and correct copy of the foregoing document upon eac o the following individuals
in the manner indicated.
Reed W. Larsen
COOPER & LARSEN
P.O. Box 4229
Pocatello, ID 83205-4229

(
(
(
(

Steven T. Densley
Union Pacific Railroad Co.
280 S. 400 W., Suite 250
Salt Lake City, UT 84101

( ) U.S. Mail
( } Overnight Delivery
(/) Hand Deliver
( ) Facsimile

) U.S. Mail
)pvemight Delivery
t1'Hand Deliver
) Facsimile

,,_q.....,.0--~-------''

DATED t h i s ~ day of _ _
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IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK

CRAIG L MULFORD,
Plaintiff,
vs.
UNION PACIFIC RAILROAD
COMPANY, a foreign corporation,
Defendant.

)
)
)
)
)
)
)
)
)
)
)

Case No. CV-09-4313-PI

JURY INSTRUCTIONS
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INSTRUCTION NO. 1
Ladies and gentlemen, we are about to begin the trial of this lawsuit. Some of you may
be unfamiliar with the procedures in which you are about to participate; and I am going,
therefore, to outline briefly for you how this trial will proceed. Now that you have been selected
and sworn, I will read to you some of your instructions. Then Plaintiffs counsel will make his
opening statement after which the Defense counsel may make his opening statement; or he may
save his opening statement until later. The opening statement is intended to inform you about
the party's case, what the claims are, and what evidence is to be produced to you. However, the
opening statements are not evidence.
Then each side offers evidence to support their claims. The Plaintiff proceeds first and
offers all the evidence on his claim. Afterwards, the Defendant proceeds to offer all the evidence
on its claim or defense. Thereafter, rebuttal evidence may be offered.
After all of the evidence is in, I will read to you the rest of your jury instructions. In
those instructions, I will tell you what the law is and will tell you what you will have to decide.
Then, the trial concludes with the closing arguments of both sides. Just as the opening
statements are not evidence, neither are the closing arguments. During the closing arguments, the
attorneys will summarize the evidence to help you understand how it relates to the law.
Finally, you will be taken to the jury room where you can deliberate on your verdict in
privacy. I will now give you some of your instructions to aid you during the course of this trial.
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INSTRUCTION NO. 2
These instructions explain your duties as jurors and define the law that applies to this
case. It is your duty to determine the facts, to apply the law set forth in these instructions to
those facts, and in this way to decide the case. Your decision should be based upon a rational
and objective assessment of the evidence. It should not be based on sympathy or prejudice.

It is my duty to instruct you on the points of law necessary to decide the case, and it is
your duty to follow the law as I instruct. You must consider these instructions as a whole, not
picking out one and disregarding others. The order in which these instructions are given or the
manner in which they are numbered has no significance as to the importance of any of them. If
you do not understand an instruction, you may send a note to me through the Court Marshall, and
I will try to clarify or explain the point further.
In determining the facts, you may consider only the evidence admitted in this trial. This
evidence consists of the testimony of the witnesses, the exhibits admitted into evidence, and any
stipulated or admitted facts. While the arguments and remarks of the attorneys may help you
understand the evidence and apply the instructions, what they say is not evidence. If an
attorney's argument or remark has no basis in the evidence, you should disregard it.
The production of evidence in court is governed by rule of law. At times during the trial,
I may sustain an objection to a question without permitting the witness to answer it, or to an
offered exhibit without receiving it into evidence. My rulings are legal matters, and are solely
my responsibility. You must not speculate as to the reason for any objection which was made, or
my ruling thereon, and in reaching your decision you may not consider such a question or exhibit
or speculate as to what the answer or exhibit would have shown. Remember, a question is not
evidence and should be considered only as it gives meaning to the answer.
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The law does not require you to believe all of the evidence admitted in the course of the
trial. As the sole judges of the facts, you must determine what evidence you believe and what
weight you attach to it. In so doing, you bring with you to this courtroom all of the experience
and background of your lives. There is no magical formula for evaluating testimony. In your
everyday affairs, you determine for yourselves whom you believe, what you believe and how
much weight you attach to what you are told. The considerations you use in making the more
important decisions in your everyday dealings are the same considerations you should apply in
your deliberations in this case.
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INSTRUCTION NO. 3
During your deliberations, you will be entitled to have with you my instructions
concerning the law that applies to this case, the exhibits that have been admitted into evidence
and any notes taken by you in the course of the trial proceedings.
If you take notes during the trial, be careful that your attention is not thereby diverted

from the witness or his testimony; and you must keep your notes to yourself and not show them
to other persons or jurors until the jury deliberations at the end of the trial. When you leave at
night, please leave your notes in the jury room.
If you do not take notes, you should rely on your own memory of what was said and not
be overly influenced by the notes of other jurors. In addition, you cannot assign to one person
the duty of taking notes for all of you.
I introduced you earlier to the court reporter, Sheila Fish, who keeps a record of what is
said and occures in this trial. However, there will be no written transcript of the record for you
to review at the end of the trial, so do not expect that.

333

INSTRUCTION NO. 4

It is important that as jurors and officers of this court you obey the following instructions
at any time you leave the jury box, whether it be for recesses of the court during the day or when
you leave the courtroom to go home at night.
First, do not talk or communicate about this case either among yourselves or with anyone
else during the course of the trial, either personally or electronically, including any use of email,
text messaging, tweeting, blogging, electronic bulletin boards, or any other form of
communication. You should keep an open mind throughout the trial and not form or express an
opinion about the case. You must not make up your mind and should only reach your decision
after you have heard all the evidence, after you have heard my final instructions and after the
final arguments. You may discuss this case with the other members of the jury only after it is
submitted to you for your decision. All such discussion should take place in the jury room.
Second, do not let any person talk or communicate about this case in your presence or in
any other way, including any electronic communication of any kind. If anyone does talk to you
about the case, tell them you are a juror on the case and are not permitted to communicate with
anyone about the case. If any person won't stop talking or communicating to you, report that to
the Marshall as soon as you are able to do so. You should not tell any of your fellow jurors
about what has happened.
Third, during this trial do not talk or communicate in any way with any of the parties,
their employees, their lawyers or any witnesses. By this, I mean not only do not talk or
communicate about the case, but do not talk at all, even to pass the time of day. In no other way
can all parties be assured of the fairness they are entitled to expect from you as jurors.
Fourth, during this trial do not make any investigation of this case or inquiry outside of
the courtroom on your own. Do not go any place mentioned in the testimony without an explicit
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order from me to do so. You must not consult any books, dictionaries, encyclopedias or any
other source of information, including the internet, any social network, or any other source, to
obtain any information, to do research, or to learn anything about any aspect of this case,
including the law, unless I specifically authorize you to do so.
Fifth, do not read or listen to anything about the case in the newspapers, on the internet,
on any social network or any other source. Do not listen to radio or television broadcasts or any
internet, social network reports or any other source, about the trial. You must base your verdict
solely on what is presented in court and not upon any newspaper, radio, television, internet,
social network, or other account of what may have happened.
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INSTRUCTION NO. 5

If during the trial I may say or do anything, including any facial expression, which
suggests to you that I am inclined to favor the claims or position of either party, you will not
permit yourself to be influenced by any such suggestion. I will not express nor intend to express,
nor will I intend to intimate, any opinion as to which witnesses are or are not worthy of belief;
what facts are or are not established; or what inferences should or should not be drawn from the
evidence. If any expression of mine seems to indicate an opinion relating to any of these
matters, I instruct you to disregard it.
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INSTRUCTION NO. 6
The corporation involved in this case is entitled to the same fair and unprejudiced
treatment that an individual would be under like circumstances. You should decide this case with
the same impartiality that you would use in deciding a case between individuals.
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INSTRUCTION NO. 7
Now that you have been sworn in as jurors, I will read again a statement of the claims of
the parties to acquaint you with the claims that are being made in this lawsuit.
In this case, Mr. Mulford was an employee of Union Pacific, working as a machinist.
He was required to repair various types of equipment and machinery. He claims that the
physical activities and working conditions of his job contributed to the need for surgery on
both his knees, and asserts that Union Pacific was negligent for asking him to do such work.
He also claims that in March 2009 he tripped over a piece of equipment he claims had not
been properly stored. He claims that he needed knee surgery and total knee replacement on
his left knee sooner than he otherwise would have needed it had he not tripped.
Union Pacific claims that the work done by Mr. Mulford at the railroad did not cause
his knee problems and that the railroad was not negligent for asking him to do this work.
Union Pacific claims that Mr. Mulford's knee problems were caused by other things, such as
family arthritis, knee injuries he sustained before he came to work for the railroad, his weight
and his age. With regard to the tripping incident, Union Pacific denies that any equipment
was improperly stored and claims that if Mr. Mulford tripped, it was because he was not
paying attention to what he was doing.
A federal law, called the Federal Employers' Liability Act, sometimes called FELA,
allows the Plaintiff to bring this claim against the Defendant.

Any statement by me identifying a claim of a party is not evidence in this case. I have
advised you of the claims of the parties merely to acquaint you with the issues to be decided.
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INSTRUCTION NO. 8
Certain evidence will be presented to you during the trial by deposition. A deposition is
testimony taken under oath before the trial and preserved in writing and upon video tape. This
evidence is entitled to the same consideration you would give had the witness testified from the
witness stand.
You will only receive this testimony in open court. Although there is a record of the
testimony you are about to hear, this record will not be available to you during your
deliberations.
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INSTRUCTION NO. 9
You have now heard all the evidence in the case. My duty is to instruct you as to
the law.
You must follow all the rules as I explain them to you. You may not follow some
and ignore others. Even if you disagree or don't understand the reasons for some of the
rules, you are bound to follow them. If anyone states a rule of law different from any I
tell you, it is my instruction that you must follow.
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INSTRUCTION NO. 10
Under the Federal Employers' Liability Act, it was the continuing duty of the
Defendant, as an employer, at the times and places in question, to use reasonable and
ordinary care under the circumstances, in furnishing the plaintiff with a reasonably safe
place in which to work and to use ordinary care under the circumstances to maintain and
keep such place of work in a reasonably safe condition. This does not mean that the
employer is a guarantor or insurer of the safety of the place to work. The extent of the
employer's duty is to exercise reasonable and ordinary care, under the circumstances, to
see that the place in which the work is to be performed and the conditions under which
the work is to be performed are reasonably safe, under the circumstances shown by the
evidence in the case.
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INSTRUCTION NO. 11
Plaintiff was under a continuing duty to exercise reasonable and ordinary care for
his own health and safety.
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INSTRUCTION NO. 12
On the Plaintiffs claim of negligence against the Defendant, the plaintiff has the
burden of proof on each of the following propositions:
1. That Union Pacific was negligent.
2. That the Plaintiff was injured.
3. That the negligence of Union Pacific was a cause, no matter how slight, of the
injury to Plaintiff.
4. The elements of damage and the amounts thereof.
You will be asked the following question on the jury verdict form:
"Was the Defendant negligent, and if so, was this negligence a cause, no matter
how slight, of the Plaintiffs injuries?"
If you find from your consideration of all the evidence that each of these

propositions has been proved, then you should answer this question "yes." If you find
from your consideration of all of the evidence that any of these propositions has not been
proved, then you should answer this question "no."
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INSTRUCTION NO. 13
On Defendant's claim of negligence against the Plaintiff, Defendant has the
burden of proof on the following:
1. That the Plaintiff was negligent.
2.

That the negligence of the Plaintiff was a cause, no matter how slight, of his

own injuries.
You will be asked the following question on the jury verdict form:
"Was the Plaintiff negligent, and if so, was this negligence a cause, no matter how
slight, of his own injuries?"
If you find from your consideration of all the evidence that each of these

propositions has been proved, then you should answer this question "yes." If you find
from your consideration of all of the evidence that any of these propositions has not been
proved, then you should answer this question "no."
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INSTRUCTION NO. 14
When I use the word "negligence" in these instructions, I mean the failure to use
reasonable and ordinary care. Reasonable and ordinary care is the degree of care that
reasonably careful person or entity would use in the management of their affairs and their
person, under circumstances similar to those shown by the evidence, to avoid injury to
themselves or others. Negligence may thus consist of the failure to do something which a
reasonably careful person would do, or the doing of something a reasonably careful
person would not do, under circumstances similar to those shown by the evidence.
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INSTRUCTION NO. 15
When I use the term "cause" I mean a cause that produced the injury, the loss, or
the damage complained of. It need not be the only cause. It is sufficient if it played any
part, no matter how slight, in bringing about the injury, loss or damage. It is not a cause
if the injury, loss or damage would have occurred anyway.
There may be one or more cause of an injury. When the negligent conduct of two
or more persons or entities contributes concurrently in bringing about an injury, the
conduct of each may be a cause of the injury regardless of the extent to which each
contributes to the injury.
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INSTRUCTION NO. 16

When I say that a party has the burden of proof on a proposition, or use the
expression "if you find" or "if you decide," I mean you must be persuaded that the
proposition is more probably true than not true.
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INSTRUCTION NO. 17
Evidence may be either direct or circumstantial. Direct evidence is evidence that
directly proves a fact. Circumstantial evidence is evidence that indirectly proves the fact,
by proving one or more facts from which the fact at issue may be inferred.
The law makes no distinction between direct and circumstantial evidence as to the
degree of proof required; each is accepted as a reasonable method of proof and each is
respected for such convincing force as it may carry.
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INSTRUCTION NO. 18
In this case, certain evidence was admitted for a limited purpose. I called your
attention to this when the evidence was admitted. I remind you that whenever evidence
was admitted for a limited purpose, you must not consider such evidence for any purpose
other than the limited purpose for which it was admitted.
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INSTRUCTION NO. 19

By giving you instructions on the subject of damages, I do not express any opinion
as to whether the Plaintiff is entitled to damages.
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INSTRUCTION NO. 20
If you, the jury, decide the Plaintiff is entitled to recover from the Defendant, you
must determine the amount of money that will reasonably and fairly compensate the
Plaintiff for any damages proved to be caused by Defendant's negligence.
The elements of damage the jury may consider are:
A. Economic Damages
1.

The reasonable value of the past earnings lost as a result of the injury;

2.

The present cash value of the future earning capacity lost because of the

injury, taking into consideration the earning power, age, health, life expectancy, mental
and physical abilities, habits, and disposition of the plaintiff, and any other circumstances
shown by the evidence.
3.

The reasonable value of necessary services provided by another in doing

things for the plaintiff which, except for the injury, the plaintiff would ordinarily have
performed and the present cash value of such services reasonably certain to be required in
the future.
B. Non-Economic Damages

1.

The nature of the injuries;

2.

The physical and mental pain and suffering, past and future;

3.

The impairment of abilities to perform usual activities;

4.

The aggravation caused to any preexisting condition.

Whether the plaintiff has proved any of these elements is for the jury to decide.
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INSTRUCTION NO. 21

When I use the phrase "present cash value" as to any damage that may accrue in the
future, I mean that sum of money determined and paid now which, when invested at a
reasonable rate of interest, would be sufficient to pay the future damages at the time and in
the amount the future damages will be incurred.
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INSTRUCTION NO. 22

A person who has been damaged must exercise ordinary care to minimize the
damage and prevent further damage. Any loss that results from a failure to exercise such
care cannot be recovered.
Defondant has the burden of proving, by a preponderance of the evidence that
Plaintiff has failed to use reasonable efforts to mitigate damages and the amount thereof.
The parties have agreed that Plaintiff could have earned at least $17,891 per year,
starting in August 2011 through age 66, if the Plaintiff had worked that long.
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INSTRUCTION NO. 23

Any damages you might award to Plaintiff would not be taxable under federal or
state income tax laws. Therefore, any award rendered by you should not be increased or
decreased as a result of state or federal income tax.
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INSTRUCTION NO. 24

Under a standard table of mortality. the life expectancy of a male age 62 is 82
years. This figure is not conclusive. It is an actuarial estimate of the average probable
remaining length of life based upon statistical samples of death rates and ages at death in
this country. This data may be considered in connection ,~1th all other evidence relating
to the probable life expectancy. including the subject's gender, occupation, health, habits,
and other activities.
However. there is a distinction between life expectancy and work-life expectancy.
For any damages awarded for loss of future income should be measured only by the
Plaintiffs remaining work-life expectancy and not his entire life expectancy.
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INSTRUCTION NO. 25
In this case, you will return a Special Verdict consisting of a series of questions.
In answering a question, you must be persuaded, considering all of the evidence in this
case, that your answer is more probably true than not true. Because the explanation on
the form which you will have is part of my instructions to you, I will read the verdict
form to you and explain it. It states:
We, the Jury, answer the special interrogatories as follows:
Question No. 1: Was the Defendant negligent, and if so, was this negligence a
cause, no matter how slight, of the Plaintiffs injuries?
Answer to Question No. I:

Yes

LJ

No

LJ

If you answered "No" to Question No. 1, you are finished. Please sign the verdict
form and tell the Marshall that you are done.

If you answered "Yes" to Question No. I, please proceed to Question No. 2.
Question No. 2: Was the Plaintiff negligent, and if so, was this negligence, no
matter how slight, a cause of his own injuries?
Answer to Question No. 2:

Yes

LJ

No

LJ

If you answered "No" to Question No. 2, skip to Question No. 4. If you answered
"Yes" to Question No. 2, please proceed to Question No. 3.

Instruction for Question No. 3: You will reach this question if you have found
that both the Defendant and the Plaintiff were negligent, which negligence caused, no
matter how slight, the injuries to the Plaintiff. In Question No. 3, you are to apportion the
fault between these parties in terms of a percentage. As to each party or entity to which
you answered "Yes" to questions I and 2, determine the percentage of fault for that party
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or entity, and enter the percentage on the appropriate line. Your total percentages must
equal 100%.
Question No. 3:

What is the percentage of fault you assign to each of the

following:
To the Defendant, Union Pacific Railroad

%

To the Plaintiff, Craig L. Mulford

%

Total must equal

100%

Question No. 4: What is the total amount of damages sustained by the Plaintiff
In providing the amount of damages you must specify the amount that is being awarded
for economic damages and what amount is being awarded for non-economic damages, as
defined in these instructions.
Answer to Question No. 4:
Economic Damages

$_ _ _ _ __

Non-Economic Damages:

$_ _ _ _ __

DATED this _ _ day of May, 2012.

[Signatures lines for the jury].
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INSTRUCTION NO. 26
I have given you the rules oflaw that apply to this case. I have instructed you
regarding matters that you may consider in weighing the evidence to determine the facts. In
a few minutes counsel will present their closing arguments to you and then you will retire to
the jury room for your deliberations.
Each of you has an equally important voice in the jury deliberations. Therefore, the
attitude and conduct of jurors at the beginning of the deliberations are important. At the
outset of deliberations, it is rarely productive for a juror to make an emphatic expression of
opinion on the case or to state how he or she intends to vote. When one does that at the
beginning, one's sense of pride may be aroused and there may be reluctance to change that
position, even if shown that it is wrong. Remember that you are not partisans or advocates,
but you are judges. For you, as for me, there can be no triumph except in the ascertainment
and declaration of the truth.
Consult with one another. Consider each other's views. Deliberate with the objective
of reaching an agreement, if you can do so without disturbing your individual judgment.
Each of you must decide this case for yourself; but you should do so only after a discussion
and consideration of the case with your fellow jurors.
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INSTRUCTION NO. 27

In deciding this case, you may not delegate any of your decisions to another or decide
any question by chance, such as by the flip of a coin or drawing of straws. If money damages
are to be awarded you may not agree in advance to average the sum of each individual juror's
estimate as the method of determining the amount of the damage award.
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INSTRUCTION NO. 28
In order to return a verdict, it is necessary that at least three-fourths of the jury, or
nine of you, agree. Your verdict must represent the considered judgment of each juror
agreeing to it.
It is your duty, as jurors, to consult with one another and to deliberate with a view to
reaching an agreement, if you can do so without violence to individual judgment. Each of
you must decide the case for yourself, but do so only after an impartial consideration of the
evidence with your fellow jurors. In the course of your deliberations, do not hesitate to
reexamine your own views and change your opinion if convinced it is erroneous. But do not
surrender your honest conviction as to the weight or effect of evidence solely because of the
opinion of your fellow jurors, or for the mere purpose of returning a verdict.
You are not partisans. You are judges - judges of the facts. Your sole interest is to
ascertain the truth from the evidence in the case.
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INSTRUCTION NO. 29

On retiring to the jury room, select one of your number as a presiding juror, who will
preside over your deliberations.
The appropriate special verdict form will be submitted to you with these instructions.
As previously stated, a verdict may be reached by three-fourths of your number, or
nine of you. If your verdict is unanimous, your presiding juror alone will sign it; but if nine
or more, but less than the entire jury, agree, then those so agreeing will sign the verdict.
As soon as you have completed and signed the verdict, you will notify the Marshall,
who will then return you into open court.
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INSTRUCTION NO. 30
If it becomes necessary during your deliberations to communicate with me, you may

send a note signed by one or more of you to the bailiff. You should not try to communicate
with me by any means other than such a note.

During your deliberations, you are not to reveal to anyone how the jury stands on any
of the questions before you, numerically or otherwise, unless requested to do so by me.
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INSTRUCTION NO. 31

You have now completed your duties as jurors in this case and are discharged
with the sincere thanks of this Court. The question may arise as to whether you may
discuss this case with the attorneys or with anyone else. For your guidance, the Court
instructs you that whether you talk to the attorneys, or to anyone else, is entirely your
own decision. It is proper for you to discuss this case, if you wish to, but you are not
required to do so, and you may choose not to discuss the case with anyone at all. If you
choose to, you may tell them as much or as little as you like, but you should be careful to
respect the privacy and feelings of your fellow jurors. Remember that they understood
their deliberations to be confidential. Therefore, you should limit your comments to your
own perceptions and feelings. If anyone persists in discussing the case over your
objection, or becomes critical of your service, either before or after any discussion has
begun, please report it to me.
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JURY SEATING CHART
CASE NO.

#1
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#7
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#9

#10
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#13
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Smith
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Tolman

Crystal
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Stacey
Carter

364

PEREMPTORY CHALLENGES
FILED
BANMOCK COUNT''
P1aintiff

CLER!, Of THE COUR 1

365

Defendant

r:·1l-·FD

I

EJ AHNQGK COUNT Y
CL.ERK OF THE COUR1

-+
-

.

. .,

. .l

..> -.... ';',

.

2012 HAY 18 PM 3: I l

'(
i

B)V

0£Jl\Jl'Y'CLEfU<

~
l ~

~

.·~

1~
\·

!~

:~-·
:}

r

-f~~

I

:~

~-~

~

<.o
<.o

(V)

r;· ti

I

C"

n

fl-1...U

c·'OUil
' iu-1v1
ERK Of THE COURT

~, t, ~.'i,rnr·t{
,.1;-.1\~"t·yVt \

2012 HAY I

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK
Register #CV-2009-04313-PI
CRAIG L. MULFORD,
Plaintiff,
-vsUNION PACIFIC RAILROAD,
Defendant.

)
)
)
)
)
)
)
)
)

MINUTE ENTRY & ORDER

On May 14, 2012, the above entitled matter came on for trial by jury with Reed W. Larsen
and Javier Gabiola representing the Plaintiffs and Steven Densley and Thomas Hayden representing
the Defendant.
Sheila Fish performed as Court Reporter for this proceeding.
Roll call of the jury panel was taken by the Clerk.
The parties each passed the jury panel for cause on statutory qualifications.
The Court introduced the court staff, parties and respective counsel.
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The Clerk swore the proposed jurors on voir dire.
The Court conducted voir dire. During the Court's voir dire, jurors, Michael Bjomlie, Kay
Davis, Jeffrey Mechling, Michael Oneall, Roxanne Roman, Craig Foutch, Phillip Stone, Robert
Winters, Jonathon Mccasland, Robert Winters, Joseph Howarten and Michael Dunlap were excused
for cause.
The Court recessed at 2:06 p.m. The jury was advised to reconvene in 12 minutes.
The Court reconvened at 2: 19 p.m.
Late jurors Lorin Taylor, Crystal Heath and Kay Fairchild arrived, were sworn and
questioned by the Court.
Counsel for the Plaintiff, Reed Larsen, conducted voir dire and passed the panel for cause.
During Plaintiff's voir dire, juror William Vialpando arrived.
Upon completion of the Plaintiff's voir dire, the Court questioned juror Vialpando.
Counsel for the Defendant, Steven Densley, conducted voir dire. During Defendant's voir
dire, juror Michael Crump was excused for cause. Counsel for the Defendant passed the panel for
cause.
The following named persons were excused by the peremptory challenges: Heidi Higgins,
Terina Chase, Sharla Hershberger, Trudy Phillips, Venus Curzon, Kim Jorgensen, Mark Morey,
Megan Tolman, Richard Fuerbom and Ann Evans.
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The following named persons were sworn, examined, passed upon and thereafter sworn to
try the case: Charles Strawn, Gregory Binggeli, Torey Drawe, Rodney Richardson, Thomas
Shurtliff, Derek Apel, William Vialpando, Lorin Taylor, Charles Smith, Kelly Davis, Karen Tolman
Crystal Heath and Stacey Carter.
The Court recessed at 4:35 p.m. The jury was admonished and instructed to reconvene at
4:45 p.m.
Court reconvened at 4:47 p.m. Roll call of the jury was waived by counsel.
Pre-evidence instructions were read to the jury.
The Court recessed for the night at 5:05 p.m. The jury was admonished and instructed to
reconvene at 9 a.m. on Tuesday, May 15, 2012.
TUESDAY, MAY 15, 2012

The Court reconvened at 9:03 a.m. Counsel waived roll call of the jury.
Reed W. Larsen, counsel for the Plaintiffs, presented his opening statement.
Steven Densely, counsel for the Defendant, presented his opening statement.
The Court ordered that witnesses be excluded from the courtroom.
The Plaintiff, Craig L. Mulford, was called, sworn and testified.
Plaintiffs Exhibit 7A, Report of Personal Injury or Occupational Illness-June 24, 2008,
was offered and admitted into evidence.
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The Court recessed at I 0:23 a.m. The jury was admonished and instructed to reconvene
in 20 minutes.
The Court reconvened at 10:45 a.m. Counsel waived roll call of the jury.
Plaintiffs Exhibit lOZ, photograph, was offered and admitted by stipulation.
Plaintiffs Exhibit 30, August 2009 batwing photograph, offered. Defense counsel
objected to the admission. Court overruled objection and admitted Exhibit 30 for illustrative
purposes only.
Plaintiffs Exhibit 10B, photograph, offered and admitted by stipulation.
Plaintiffs Exhibit 7B, Reports of Personal Injury or Occupations Illness-March 28, 2009,
offered and admitted.
Plaintiffs Exhibit 7C, Reports of Personal Injury or Occupational Illness-June 8, 2009,
offered and admitted.
Plaintiffs Exhibit 6, Medical records from Columbus Community Hospital, offered and
admitted into evidence
Plaintiffs Exhibit 28, Injury/Illness Status Report by Craig Mulford dated June 10, 2009,
offered and admitted.
Plaintiffs Exhibit 1, Medical records from Pocatello Orthopaedics & Sports MedicineRichard A. Wathne, M.D., offered and admitted.
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Plaintiffs Exhibit 2, Medical records from Portneuf Medical Center, offered and
admitted.
Plaintiffs Exhibit 3, Medical records from Advanced Performance Physical Therapy,
offered and admitted.
Plaintiffs Exhibit 4, Medical records from Rocky Mountain Surgery Center, offered and
admitted.
Plaintiffs Exhibit 29, Letter from Aletha Ellison to Craig Mulford dated October 22,
2009, offered and admitted.
Plaintiffs Exhibit 13, Plaintiff's W-2s, offered and admitted.
The Court recessed for lunch at 11 :53 p.m. The jury was admonished and instructed to
reconvene at I p.m.
Outside the presence of the jury, the Court discussed Exhibit 24 with counsel.
The Court recessed at 12:01 p.m.
The Court reconvened at 1:04 p.m. outside the presence of the jury. The Court heard
comments from counsel for the Defendant and Plaintiff regarding prior rulings on Motions in
Limines. The Court issued its ruling.
The jury was returned at 1:07 p.m. Counsel waived roll call of the jury.
Densely conducted cross examination of witness.
Defendant's Exhibit F, Diagram (Mulford Deposition Exhibit 3), offered and admitted.
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Original deposition of Craig L. Mulford, dated August 4, 2010, is hereby published.
Plaintiff counsel, Javier Gabiola, requested to address an issue outside the presence of the
jury. The jury was excused and admonished.
Outside the presence of the jury, Plaintiffs counsel made an oral motion for a mistrial
and provided argument. The Court DENIED the motion for a mistrial for the reasons stated on
the record in open court.
The jury returned to the courtroom at 2:02 p.m. Roll call was waived by counsel.
Plaintiffs witness Nancy Collins was called, sworn and testified.
Court recessed at 2:28 p.m. The jury was admonished and instructed to reconvene in 15
minutes.
Court reconvened at 2:49 p.m. Roll call of the jury was waived by counsel.
The video deposition of Kevin Oneal, Plaintiffs' witness, was played for the jury.
The video deposition of Plaintiffs witness, Dr. Steven J. Morrissey, was played for the
Jury.
During the video deposition, Plaintiffs Exhibit 8, Curriculum vitae of Stephen J
Morrissey, Ph.D, and Plaintiffs Exhibit 10, site visit photographs taken by Stephen J. Morrissey,
Ph.D, in its entirety, was admitted into evidence.
The jury was excused for the day at 4:45 p.m. The jury was admonished and instructed to
reconvene at 9 a.m. on Wednesday, May 16, 2012.
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Outside the presence of the jury, counsel for the Defendant, Thomas Hayden moved to
exclude the video deposition of Dr. Michael Freeman and provided argument. Counsel for the
Plaintiff objected to the motion and provided argument.
The Court DENIED the motion to exclude deposition for the reasons stated on the
record.
The Court then discussed jury instructions with counsel.
Court recessed at 4:58 p.m.
WEDNESDAY, MAY 16, 2012

Court reconvened at 9:05 a.m. outside presence of jury.
The Court issued its ruling on the motion to strike sections of Dr. Michael Freeman's
testimony.
The jury was returned to the courtroom at 9:07 a.m. Counsel waived roll call of the jury.
Video deposition of Plaintiffs witness, Dr. Michael Freeman, was played for jury.
During the video deposition, Plaintiff Exhibit 12, curriculum vitae of Michael D
Freeman, Ph.D., was admitted into evidence.
The Court recessed at 10:45 a.m. The jury was admonished.
The Court reconvened at 11: 15 a.m. Roll call was waived by counsel.
Video deposition of Jeffrey B. Opp, Plaintiff's witness, was played for the jury.
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Plaintiffs Exhibit 11, Illustrative charts by Jeffrey B. Opp, were admitted during the
video deposition.
The jury was excused at 11 :59 a.m. The jury was admonished and instructed to reconvene
at 1:15 p.m.
Outside the presence of the jury, the Court discussed issues regarding lost wages.
The Court recessed at 12:12 p.m.
Court reconvened at I: 18 p.m. Counsel waived roll call of the jury.
Plaintiffs witness, Dr. Wahtne, was called, sworn and testified.
Plaintiffs Exhibit 31, Illustrative virtual schematic of the knee, admitted by stipulation.
Deposition of Dr. Wahtne published.
Plaintiffs witness, Carol Mulford, was called, sworn and testified.
The Plaintiff rests.
At 2:35 p.m. the jury was excused, admonished and instructed to return in 15 minutes.
Outside the presence of the jury, Thomas Hayden, counsel for the Defendant made an
oral motion for a directed verdict and provided argument. Counsel for the Plaintiff, Reed Larsen,
objected to the motion and provided argument.
The Court issued its ruling on the motion for directed verdict.
The Court recessed at 3: IO p.m.
Court reconvened at 3:35 p.m. Roll call of the jury was waived by counsel.
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Defense witness, John Baker, was called, sworn and testified.
Plaintiff's Exhibit 21, Union Pacific Work Equipment Mechanic Job Description Brief,
was offered and admitted into evidence.
The Court recessed at 3:58 p.m. to set up equipment.
Court reconvened at 4:02 p.m. Roll call of the jury was waived.
The video deposition of Gary Brandt was played for the jury.
The jury was excused at 4:31 p.m. The jury was admonished and instructed to reconvene
on Thursday, May 16, 2012 at 9 a.m.
Outside the presence of the jury, the Court discussed additional witnesses and issues.
The Court advised counsel to reconvene at 8:45 a.m. the following day.
The Court recessed at 4:42 p.m.
THURSDAY, MAY 17, 2012

The Court reconvened on Thursday, May 17, 2012 at 8:47 a.m. outside the presence of the
Jury.
The Court heard argument from counsel regarding the testimony of Robert Van Iderstine.
The Court issued its ruling regarding said testimony on the record.
Defendant's Exhibit N, (formerly identified as Defendant's F2) photographs, Exhibit 0
(formerly identified as Defendant's Fl), photographs, Exhibit P, curriculum of Robert Van
Iderstine, and Exhibit Q, curriculum of Kurt Timothy Hegmann, were admitted by stipulation.
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The jury was returned to the courtroom at 9:02 a.m. Counsel waived roll call of the jury.
Defendant's witness, Robert Van Iderstine, was called sworn and testified
The jury was excused at 9:48 a.m. The jury was admonished.
Outside the presence of the jury, the Court heard argument regarding Van lderstine's
testimony. The Court issued its ruling on the record.
The jury was returned at 9:55 a.m. Counsel waived roll call of the jury.
Testimony of Dr. Van Iderstine continued.
Defendant's witness, Dr. Kurt Hegmann was called sworn and testified.
The Court recessed at I 0:33 a.m. The jury was admonished and instructed to reconvene in
15 minutes.
The Court reconvened at 10:57 a.m. Roll call of the jury was waived by counsel.
Testimony of Dr. Kurt Hegmann continued.
The Defense rests.
The Plaintiff was recalled for testimony in the Plaintiffs Rebuttal Case.
Plaintiff rests its rebuttal case.
The jury was excused at 11:30 a.m. The jury was admonished and instructed to return at I
p.m.
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The Court reconvened at 1:20 p.m. outside the presence of the jury. The Court held a jury
instruction conference with counsel. Counsel advised objection to the jury instructions. The Court
issued its rulings to the objections of counsel
The jury was returned to the courtroom at 1:48 p.m. Roll call of jury was waived by counsel.
Instructions to the jury were read by the Court.
Plaintiffs counsel gave closing argument.
Counsel for the Defendant gave closing argument.
Plaintiffs' counsel gave rebuttal closing argument.
The Marshall, Herman Garcia, was sworn to oversee the jury.
Alternate juror, Torey Drawe, was randomly chosen and excused from deliberation.
The matter was submitted to the jury for deliberation at 3:21 p.m.
Outside the presence of the jury, counsel for the Defendant renewed his motion for directed
verdict and provided argument. The Court DENIED the motion.
Counsel for the Defendant moved for a mistrial in this matter and provided argument.
Counsel for the Plaintiff objected to the motion and provided argument.
The Court DENIED the motion for a mistrial for the reasons stated on the record.
The Court recessed at 3 :28 p.m.
The jury submitted a question to the Marshall for the Court. The jury also advised the
Marshall that they wished to quit deliberations for the night and resume in the morning.
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The Court reconvened at 5 :41 p.m. Roll call of the jury was waived by counsel.
The Court jury was excused for the night at 5:43 p.m. and instructed to reconvene at 9 a.m.
on Friday, May 18, 2012. The jury was admonished.
Outside the presence of the jury, the Court discussed the jury's question with counsel. The
Court recessed at 5:46 p.m.

FRIDAY, MAY 18, 2012
The jury advised the Marshall that a verdict had been reached.
The Court reconvened at 12:37 p.m. Counsel waived roll call of the jury. The following
verdict was read by the clerk;
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK

CRAIG L MULFORD,
Plaintiff,

)
)
)
)
)

Case No. CV-09-4313-PI

SPECIAL VERDICT

)

vs.
UNION PACIFIC RAILROAD
COMPANY, a foreign corporation,
Defendant.

)
)
)
)
)
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We, the Jury, answer the special interrogatories as follows:
Question No. I: Was the Defendant negligent, and if so, was this negligence a cause, no
matter how slight, of the Plaintiffs injuries?
Answer to Question No. I:

Yes [_J

No LX_]

If you answered "No" to Question No. I, you are finished. Please sign the verdict form
and tell the Marshall that you are done.

If you answered "Yes" to Question No. 1, please proceed to Question No. 2.
Question No. 2: Was the Plaintiff negligent, and if so, was this negligence, no matter
how slight, a cause of his own injuries?
Answer to Question No. 2:

Yes L_]

No L_]

If you answered "No" to Question No. 2, skip to Question No. 4. If you answered "Yes"
to Question No. 2, please proceed to Question No. 3.
Question No. 3: What is the percentage of fault you assign to each of the following:

To the Defendant, Union Pacific Railroad

%

To the Plaintiff, Craig L. Mulford

%

Total must equal
Question No. 4:

100%

What is the total amount of damages sustained by the Plaintiff. In

providing the amount of damages you must specify the amount that is being awarded for
economic damages and what amount is being awarded for non-economic damages, as defined in
these instructions.
Answer to Question No. 4:
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Economic Damages

$_ _ _ _ __

Non-Economic Damages:

$_ _ _ _ __

DATED this _18_ day ofMay, 2012.

Presiding Juror

Lorin Taylor

Counsel for the Plaintiffs requested a polling of the jury. The Court polled the jury.
The Court ordered that the verdict be made a part of the record.
The final jury instruction was read to the jury.
IT IS FURTHER ORDERED that the jurors in this matter are hereby DISCHARGED.

DATED May 18, 2012.

s ~
District Judge
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CERTIFICATE OF SERVICE

\t;

I HEREBY CERTIFY that on the
day of _ _,__.......,.....,.__ __,, 2012, I
served a true and correct copy of the foregoing document upon each oft e following individuals
in the manner indicated.
Reed W. Larsen
Cooper & Larsen
PO Box 4229
Pocatello, ID 83205-4229

(0U.S. Mail
( ) Overnight Delivery
( ) Hand Deliver
( ) Facsimile

Steven T. Densley
Union Pacific Railroad
280 South 400 West, Ste 250
Salt Lake City, UT 84101

( /2U.S. Mail
( ) Overnight Delivery
( ) Hand Deliver
( ) Facsimile

Thomas A. P. Hayden
Hayden Reinhart, LLC
301 Castle Shannon Boulevard
Pittsburgh, PA 15234

( ef u.s. Mail
( ) Overnight Delivery
( ) Hand Deliver
( ) Facsimile
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S TATE OF IDAHO, IN AND FOR THE COUNTY OF BANNO

)
)
)
)
)
)
)
)
)
)
)

CRAIG L MULFORD,
Plaintiff,
vs.
UNION PACIFIC RAILROAD
COMPANY, a foreign corporation,
Defendant.

Case No. CV-09-4313-PI

SPECIAL VERDICT

We, the Jury, answer the special interrogatories as follows:
Question No. 1: Was the Defendant negligent, and if so, was thi~ negligence a cause, no
matter how slight, of the Plaintiff's injuries?
Answer to Question No. l:

Yes [_J

No~

If you answered "No" to Question No. 1, you are finished. Please sign the verdict form
and tell the Marshall that you are done.

If you answered "Ycs" to Question No. 1, please proceed to Question No. 2.
Question No. 2: Was the Plaintiff negligent, and if so, was this negligence, no matter
how slight, a cause of his own injuries?
Answer to Question No. 2:

Yes [_J

No [_J

If you answered "No" to Question No. 2, skip to Question No. 4. If you answered "Yes"
to Question No. 2, please proceed to Question No. 3.
Question No. 3: What is the percentage of fault you assign to each of the following:

MULFORD V. UNION PACIFIC RAILROAD CO.
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To the Defendant, Union Pacific Railroad

%

To the Plaintiff, Craig L. Mulford

%
100%

Total must equal
Question No. 4:

What is the total amount of damages sustained by the Plaintiff. In

providing the amount of damages you must specify the amount that is being awarded for
economic damages and what amount is being awarded for non-economic damages, as defined in
these instructions.
Answer to Question No. 4:
Economic Damages

$_ _ _ _ __

Non-Economic Damages:

$_ _ _ _ __

DATED this _ _ day of May, 2012.
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IN THE DISTRICT COURT OF THE SIXTH JUDICIALIX£llU~fflERK
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK
Register# CV-2009-4313-PI
CRAIG L. MULFORD,

)
)
)

Plaintiff,

)
)
)
)
)

-vsUNION PACIFIC RAILROAD COMPANY,
a corporation,

JUDGMENT

)
)

Defendant.

This cause came on regularly for trial on May 14 through May 18, 2012. The parties
appeared by and through their attorneys of record. A Jury of thirteen (13) persons was regularly
impaneled and sworn to try said cause. Witnesses on the part of plaintiff and defendant were
sworn and examined. After hearing evidence, the arguments of counsel and instructions of the
Court, the Court having dismissed the alternate juror by rule, the Jury retired to consider their
verdict and subsequently returned a verdict, finding in favor of the Defendant. See the Special
Verdict, filed on May 18, 2012.

WHEREFORE, by virtue of the law and by reason of the premises aforesaid,
IT IS HEREBY ORDERED, ADJUDGED AND DECREED that JUDGMENT is hereby
entered in this matter in favor of Defendant, Union Pacific Railroad Company. Plaintiffs claims
against said Defendant are hereby DISMISSED.

Register CV-2009-4313-PI
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Costs and fees, if any, to be determined at a later date pursuant to Idaho statutes and
I.R.C.P. 54.
DATED May 22, 2012.

s~~

District Judge

CERTIFICATE OF SERVICE

22,

\N

I HEREBY CERTIFY that on the______ day of - ~ - - - - - ~ 2012, I
served a true and correct copy of the foregoing document upon ea o the following individuals
in the manner indicated.
Reed W. Larsen
COOPER & LARSEN
P.O. Box 4229
Pocatello, ID 83205-4229

(0U.S. Mail
( ) Overnight Delivery
( ) Hand Deliver
( ) Facsimile

Steven T. Densley
Union Pacific Railroad Co.
280 S. 400 W., Suite 250
Salt Lake City, UT 84101

(l}U.S. Mail
( ) Overnight Delivery
( ) Hand Deliver
( ) Facsimile

DATED this

zz

day of

-~~~l()-i-\---~'

Register CV-2009-4313-PI
JUDGMENT
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2012.

Reed W. Larsen (SBN 3427)
Javier L. Gabiola (SBN 5448)
COOPER & LARSEN, CHARTERED
151 North 3rd Avenue, Suite 210
P. 0. Box 4229
Pocatello, Idaho 83205-4229
Telephone: (208) 235-1145
Facsimile: (208) 235-1182

c·

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK
CRAIG L. MULFORD, an individual
Plaintiff,
VS.

Case No. CV-09-4313-PI

NOTICE OF APPEAL

)

UNION PACIFIC RAILROAD, a foreign
corporation,

______________
Defendant.

TO:

)
)
)
)
)
)
)
)
)
)

THE ABOVE-NAMED DEFENDANT/RESPONDENT, UNION PACIFIC RAILROAD,
AND ITS ATTORNEYS OF RECORD, STEVEN DENSLEY, 280 SOUTH 400 WEST,
SUITE 250, SALT LAKE CITY, UTAH 84101, AND THOMAS HAYDEN OF HAYDEN
REINHART, LLC, 301 CASTLE SHANNON BL VD, PITTSBURGH, PENNSYLVANIA
15234, AND THE CLERK OF THE ABOVE-ENTITLED COURT.
NOTICE IS HEREBY GIVEN THAT:
I.

The above-named Plaintiff/Appellant Craig Mulford, appeals against the above-

named Defendant Union Pacific Railroad to the Idaho Supreme Court from the judgment/jury
verdict entered on May 18, 2012.
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2.

Plaintiff/Appellant has the right to appeal to the Idaho Supreme Court and the

judgment described in paragraph 1 are orders, decisions, and judgments under and pursuant to Rules
l l(a)(l) and/or 12(a) of the Idaho Appellate Rules.
3.

The issues which Plaintiff/Appellant intends to raise on appeal include, but are not

limited to, the following:
A.

The Court erred and failed in its duty to seat unbiased, fair, and impartial jury

by determining that Juror 29 Lorin Taylor, who was the foreperson of the jury, was qualified
to serve as a juror when in fact that juror met the ground for challenge for cause as disclosed
in IRCP 47(h)(2) consanguinity or affinity, within the fourth degree to any party. Said Juror
29 Lorin Taylor, is the son of an employee of the Defendant Union Pacific Railroad which
was disclosed and the Honorable Stephen S. Dunn refused to exercise his obligation to
remove Mr. Taylor as a juror for cause as provided by law.
B.

The Trial Court, the Honorable Stephen S. Dunn, erred in allowing collateral

source evidence into evidence, including that the Plaintiff was receiving Railroad Retirement
Benefits which was contrary to the Court's previous order on a motion in limine. Given the
special knowledge of Juror 29 Lorin Taylor, this error provided further passion and prejudice
to the jury in violation of the Court's previous motion in limine precluding the introduction
of collateral source/RRB benefits from being introduced by the Defendant.
4.

No order has been entered sealing all or any portion of the record.

5.

Plaintiffs/Appellants request a reporter's transcript of the following:
A.

Voir Dire examination of the Trial of May 14, 2012;

B.

Direct and cross-examination of Craig Mulford on May 15, 2012;

NOTICE OF APPEAL - 2

387

C.

The motion for mistrial on May 15, 2012, and the court's ruling on that

motion for mistrial denying the same;
6.

Plaintiffs/Appellant requests the following documents be included in the clerk's

record in addition to those automatically included under Idaho Appellate Rule 28:
Plaintiffs Motion in Limine and the Court's ruling on Plaintiffs Motion in

A.

Limine, the memorandum in support of Plaintiffs Motion in Limine and the Affidavit of
Javier L. Gabiola in Support of Plaintiffs Motion in Limine with attached Exhibits A, B, C,
D, E, Fl, and F2 filed on or about March 23, 2012, as it dealt with collateral source.
7.

Reed W. Larsen, the undersigned attorney of the Plaintiff/Appellant, hereby certifies

that:

A.

A copy of the Notice of Appeal has been served upon the court reporter,

Sheila Fish, 624 E. Center, Room 220, Pocatello, Idaho 83201;
B.

The Court Reporter, Sheila Fish,

has been paid the estimated fee for

preparation of the reporter's transcript;
C.

The estimated fee for preparation of the clerk's record has been paid;

D.

That the appellate filing fee has been paid; and,

E.

Service has been made on all parties required to be served pursuant to Idaho

Appellate Rule 20.
DATED this

-1..E_ day of May, 2012.

~---7
~w~
COOPER & LARSEN, CHARTERED

RE\V.LARSEN
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CERTIFICATE OF SERVICE

4

I HEREBY CERTIFY that on this
day of May, 2012, I served a true and correct copy
of the above and foregoing document to the following person(s) as follows:
Steven T. Densley
Union Pacific Railroad Company
280 South 400 West, Suite 250
Salt Lake City, UT 84101

k--1,

Thomas A.P. Hayden
Hayden Reinhart, LLC
301 Castle Shannon Blvd
Pittsburgh, PA 15234

[~
[]
[]

[]
[]
[]

[]

U.S. Mail/Postage Prepaid
Hand Delivery
Overnight Mail
Facsimile/ 801-212-3978
U.S. Mail/Postage Prepaid
Hand Delivery
Overnight MaiL _
~gtcsimffe / 41~-2011

(3p?¢~-

NOTICE OF APPEAL - 4

389

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK

CRAIG L. MULFORD, an indiVidual
Plaintiff-Appellant,
vs.
UNION PACIFIC RAILROAD, a foreign
Corporation,
Defendant-Respondent,

)
)
)
)
)
)
)
)
)
)
)

Supreme Court No.
CLERK'S CERTIFICATE
OF

APPEAL

_________

Appealed from: Sixth Judicial District, Bannock County
Honorable Judge Stephen S. Dunn presiding
Bannock County case No: CV-2009-4313-PI
Order of Judgment Appealed from: Minute Entry and Order flied the 18th day of
May, 2012 and Judgment flied the 22 00 day of May, 2012.
Attorney for Appellant: Reed W. Larsen, Attorney, Cooper & Larsen, Chartered
Pocatello
Attorney for Respondent: Steven T. Densley, Attorney, Union Pacific Railroad Co.
Appealed by: Craig L. Mulford
Appealed against: Union Pacific Railroad
Notice of Appeal filed: May 18, 2012
Notice of Cross-Appeal filed: No
Appellate fee paid: No, exempt
Request for additional records filed: No
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Request for additional reporter's transcript filed: No
Name of Reporter: Sheila Fish
Was District Court Reporter's transcript requested? Yes
Estimated Number of Pages: More than 500

Dated'--1'\\~

U
Clerk of the District~--DALE HATCH,
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Plaintiff-Appellant,
vs.
UNION PACIAC RAILROAD, a foreign
Corporation,
Defendant-Respondent,

.. _._ ·~ ..

)
)
)
)
)
)
)
)
)
)
)

r:_C

Supreme Court No.

Jc:jqc;/

CLERK'S CERTIACATE
OF

APPEAL

_________

Appealed from: Sixth Judicial District, Bannock County
Honorable Judge Stephen S. Dunn presiding
Bannock County case No: CV-2009-4313-PI
Order of Judgment Appealed from: Minute Entry and Order filed the 18th day of
May,2012
Attorney for Appellant: Reed W. Larsen, Attorney, Cooper & Larsen, Chartered
Pocatello
Attorney for Respondent: Steven T. Densley, Attorney, Union Pacific Railroad Co.
Appealed by: Craig L. Mulford
Appealed against: Union Pacific Railroad
Notice of Appeal filed: May 18, 2012
Notice of Cross-Appeal flied: No
Appellate fee paid: No, exempt
Request for additional records filed: No
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Request for additional reporter's transcript filed: No
Name of Reporter: Sheila Fish
Was District Court Reporter's transcript requested? Yes
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Reed W. Larsen (SBN 3427)
Javier L. Gabiola (SBN 5448)
COOPER & LARSEN, CHARTERED
151 North 3rd Avenue, Suite 210
P. 0. Box 4229
Pocatello, Idaho 83205-4229
Telephone: (208) 235-1145
Facsimile: (208) 235-1182

IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK
CRAIG L. MULFORD, an individual

)

Plaintiff,

)

Case No. CV-09-4313-PI

)

2.""4

AMENDED
NOTICE OF APPEAL

)

vs.

)
)
UNION PACIFIC RAILROAD, a foreign )
corporation,
)
)

Defendant.
)
______________
)

TO:

THE ABOVE-NAMED DEFENDANT/RESPONDENT, UNION PACIFIC RAILROAD,
AND ITS ATTORNEYS OF RECORD, STEVEN DENSLEY, 280 SOUTH 400 WEST,
SUITE 250, SALT LAKE CITY, UT AH 8410 I, AND THOMAS HAYDEN OF HAYDEN
REINHART, LLC, 30 I CASTLE SHANNON BLVD, PITTSBURGH, PENNSYLVANIA
15234, AND THE CLERK OF THE ABOVE-ENTITLED COURT.
NOTICE IS HEREBY GIVEN THAT:
I.

The above-named Plaintiff/Appellant Craig Mulford, appeals against the above-

named Defendant Union Pacific Railroad to the Idaho Supreme Court from the Judgment entered
on May 22, 2012, a copy of which is attached hereto.

AMENDED NOTICE OF APPEAL- PAGE
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2.

Plaintiff/Appellant has the right to appeal to the Idaho Supreme Court and the

judgment described in paragraph l is an order, decision, and/or judgment under and pursuant to
Rules l l(a)(l) and/or 12(a) of the Idaho Appellate Rules.
3.

The issues which Plaintiff/Appellant intends to raise on appeal include, but are not

limited to, the following:
A.

The Court erred and failed in its duty to seat unbiased, fair, and impartial jury

by determining that Juror 29 Lorin Taylor, who was the foreperson of the jury, was qualified
to serve as a juror when in fact that juror met the ground for challenge for cause as disclosed
in IRCP 47(h)(2) consanguinity or affinity, within the fourth degree to any party. Said Juror
29 Lorin Taylor, is the son of an employee of the Defendant Union Pacific Railroad which
was disclosed and the Honorable Stephen S. Dunn refused to exercise his obligation to
remove Mr. Taylor as a juror for cause as provided by law.
B.

The Trial Court, the Honorable Stephen S. Dunn, erred in allowing collateral

source evidence into evidence, including that the Plaintiff was receiving Railroad Retirement
Benefits which was contrary to the Court's previous order on a motion in limine. Given the
special know ledge ofJuror 29 Lorin Taylor, this error provided further passion and prejudice
to the jury in violation of the Court's previous motion in limine precluding the introduction
of collateral source/RRB benefits from being introduced by the Defendant.
4.

No order has been entered sealing all or any portion of the record.

5.

Plaintiffs/Appellants request a reporter's transcript of the following:
A.

Voir Dire examination of the Trial of May 14, 2012;

B.

Direct and cross-examination of Craig Mulford on May 15, 2012;

AMENDED NOTICE OF APPEAL - PAGE
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C.

The motion for mistrial on May 15, 2012, and the court's ruling on that

motion for mistrial denying the same;
6.

Plaintiffs/Appellant requests the following documents be included in the clerk's

record in addition to those automatically included under Idaho Appellate Rule 28:
A.

Plaintiffs Motion in Limine and the Court's ruling on Plaintiffs Motion in

Limine, the memorandum in support of Plaintiffs Motion in Limine and the Affidavit of
Javier L. Gabiola in Support of Plaintiffs Motion in Limine with attached Exhibits A, B, C,
D, E, Fl, and F2 filed on or about March 23, 2012, as it dealt with collateral source.
7.

Reed W. Larsen, the undersigned attorney of the Plaintiff/Appellant, hereby certifies

that:
A.

A copy of the Amended Notice of Appeal has been served upon the court

reporter, Sheila Fish, 624 E. Center, Room 220, Pocatello, Idaho 83201;
B.

The Court Reporter, Sheila Fish, has been paid the estimated fee for

preparation of the reporter's transcript;
C.

The estimated fee for preparation of the clerk's record has been paid;

D.

That the appellate filing fee has been paid; and,

E.

Service has been made on all parties required to be served pursuant to Idaho

Appellate Rule 20.
DATED this

_L_

day of June, 2012.
COOPER & LARSEN, CHARTERED

By __
~--~D~W~.~L_A_R_S_E_N_efv-++-------

AMENDED NOTICE OF APPEAL- PAGE 3
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CERTIFICATE OF SERVICE

_/e__

I HEREBY CERTIFY that on this
day of June, 2012, I served a true and correct copy
of the above and foregoing document to the following person(s) as follows:

11

Steven T. Densley
Union Pacific Railroad Company
280 South 400 West, Suite 250
Salt Lake City, UT 84101

[]
[]

ti-

Thomas A.P. Hayden
Hayden Reinhart, LLC
301 Castle Shannon Blvd
Pittsburgh, PA 15234

[]
[]
[]

U.S. Mail/Postage Prepaid
Hand Delivery
Overnight Mail
Facsimile/ 801-212-3978
U.S. Mail/Postage Prepaid
Hand Delivery
Overnight Mail
Facsimile/ 412-668-2011

~Md
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IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK

CRAIG L. MULFORD, an individual
Plaintiff-Appellant,
vs.
UNION PACIFIC RAILROAD, a foreign
Corporation,
Defendant-Appellant,

)
)
)
)
)
)
)
)
)
)
)

Supreme Court No. 39991-2012
2nd AMENDED
CLERK'S CERTIFICATE
OF
APPEAL

_________

Appealed from: Sixth Judicial District, Bannock County
Honorable Judge Stephen S. Dunn presiding
Bannock County Case No: CR-2009-4313-PI
Order of Judgment Appealed from: Judgment filed the 22nd day of May, 2012.
Attorney for Appellant: Reed W. Larsen, Attorney, COOPER & LARSEN, Chartered
Pocatello
Attorney for Respondent: Steven T. Densley, Attorney, Union Pacific Railroad Co.
Appealed by: Craig L. Mulford
Appealed against: Union Pacific Railroad
Notice of Appeal filed: May 18, 2012
Amended Notice of Appeal filed: June 1, 2012 (Request for Additional Record)
2nd Amended Notice of Appeal filed: June 6, 2012
Notice of Cross-Appeal filed: No

Appellate fee paid: Yes
Request for additional records filed: Yes
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Request for additional reporter's transcript filed: Yes
Name of Reporter: Sheila Fish
Was District Court Reporter's transcript requested? Yes
Estimated Number of Pages: More than 500

D a t e d ~ ~ . LO\?
__
DALE HATCH,
Clerk of the Distrn·~.t:,ttl"'t--,..
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Steven T. Densley, #7704
Union Pacific Railroad Company
280 South 400 West, Suite 250
Salt Lake City, UT 84101
Telephone: (801) 212-3985
Facsimile: (801) 212-3978
Thomas A. P. Hayden (Admitted pro hac vice)
Hayden Reinhart, LLC
301 Castle Shannon Boulevard
Pittsburgh, PA 15234
Telephone: (412) 668-2005
Facsimile: (412) 668-2011
Attorneys for Union Pacific Railroad
IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK
CRAIG L. MULFORD,

RENEWED REQUEST FOR
ADDITIONAL RECORD

Plaintiff/Appellant,
vs.

Case No. CV-09-4313-PI
Judge Stephen S. Dunn

UNION PACIFIC RAILROAD,
Defendant/Respondent.
TO:

THE ABOVE NAMED PLAINTIFF/APPELLANT CRAIG MULFORD AND HIS
ATTORNEY REED LARSON AND THE CLERK OF THE ABOVE ENTITLED
COURT.
NOTICE IS HEREBY GIVEN, that the Respondent in the above entitled proceeding

hereby requests pursuant to Rule 19, I.A.R., the inclusion of the following material in the
reporter's transcript and clerk's record in addition to that required to be included by the I.A.R.
and the amended notice of appeal. Any additional record is to be provided in both hard copy and
electronic format.

400

1. Reporter's transcript:
a.

Redirect examination of Craig Mulford, and on the record objections and
discussions during testimony of Craig Mulford.

b.

Direct, cross and redirect of the testimony of Bob Van Iderstine.Closing
arguments of counsel.

c.

All arguments, discussions and rulings that took place outside the presence
of the jury.

2. Clerk's record:
a.

Defendant's Opposition to Plaintiff's Motion in Limine, filed on or about
March 28, 2012.

b.

Deposition Transcript of Craig Mulford, taken February 7, 2012, pages
56-58.

I certify that a copy of this request for additional record has been served upon the court
reporter, Sheila Fish, 624 E. Center, Room 220, Pocatello, Idaho 83201.
I further certify that this request for additional record has been served upon the clerk of
the district court or administrative agency and upon all parties required to be served pursuant to
Rule 20.

DATED this 11th day of June, 2012.

2
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CERTIFICATE OF SERVICE
I hereby certify that on the 11th day of June, 2012, a true, correct and complete copy of
the foregoing was served upon the following attorneys in the manner indicated below:
Reed W. Larsen
Cooper & Larsen, Chartered
151 North 3rd Avenue, Suite 210
P.O. Box 4229
Pocatello, ID 83205-4229
Fax No. 208-235-1182

'--/- U.S. Mail

Sheila Fish
Court Reporter
Sixth Judicial District Court
624 E. Center, Room 220
Pocatello, Idaho 83201
Fax No. 208-236-7208

~U.S.Mail
- - Hand Delivered
- - Overnight
- - Facsimile
No Service

Hand Delivered
_ _ Overnight
Facsimile
No Service
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IN THE DISTRICT COURT OF THE SIXTH JUDICIAL ~ I ~ T R I C ~
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK
Register# CV-2009-4313-PI
CRAIG L. MULFORD,

)
)
)
)
)
)
)
)
)
)

Plaintiff,
-vsUNION PACIFIC RAILROAD COMPANY,
a corporation,
Defendant.

MEMORANDUM DECISION
ON DEFENDANT'S REQUEST
FOR COSTS

This matter is before the Court on the Defendant's Motion for Costs ("Motion"). The
Court has reviewed and considered the Motion and the opposition filed thereto, the applicable
law and the arguments of counsel. The Court now issues its decision on the Motion.
COURSE OF PROCEEDINGS
This matter was tried to a jury on May 14-18, 2012, a verdict being rendered in favor of
the Defendant. Judgment in favor of the Defendant was entered on May 22, 2012 and all of
Plaintiffs claims were dismissed. The Defendant now seeks costs, both those allowed as a
matter of right and those which are discretionary.
STANDARD OF REVIEW
In any determination of an award of costs, the threshold question is which party

Register CV-2009-4313-PI
MEMORANDUM DECISION ON DEFENDANT'S REQUEST FOR COSTS
Page 1
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prevailed. I.R.C.P. 54(d)(l)(A) provides: "Except when otherwise limited by these rules, costs
shall be allowed as a matter of right to the prevailing party or parties, unless otherwise ordered
by the court." Rule 54(d)(l)(B) also provides: "In determining which party to an action is a
prevailing party and entitled to costs, the trial court shall in its sound discretion consider the final
judgment or result of the action in relation to the relief sought by the respective parties. The trial
court in its sound discretion may determine that a party to an action prevailed in part and did not
prevail in part, and upon so finding may apportion the costs between and among the parties in a
fair and equitable manner after considering all of the issues and claims involved in the action and
the resultant judgment or judgments obtained." The determination of who is the prevailing party
is committed to the sound discretion of the trial court. Rockefeller v.Grabow, 139 Idaho 538, 82
P.3d 450 (2003).
As noted above, some costs are awarded to a prevailing party as a matter of right,
pursuant to I.R.C.P. 54(d)(l)(C), and some costs can be awarded in the discretion of the Court,
pursuant to I.R.C.P. 54(d)(l )(D). Discretionary costs are allowed "upon a showing that said
costs were necessary and exceptional costs reasonably incurred, and should in the interest of
justice be assessed against the adverse party." When objections to discretionary costs are made
the Court "shall make express findings as to why such specific item of discretionary cost should
or should not be allowed." Such costs may also be disallowed without objection, in the
discretion of the Court and upon express findings. The determination of whether a cost is
"exceptional" involves an evaluation both of the cost itself, i.e., whether it is the kind of cost
commonly incurred in the type of litigation at issue, and whether the case itself is exceptional.

Register CV-2009-4313-PI
MEMORANDUM DECISION ON DEFENDANT'S REQUEST FOR COSTS
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City ofMcCall v. Seubert, 142 Idaho 580, 130 P.3d 1118 (2006); Hayden Lake Fire Protection
Dist. v. Alcorn, 141 Idaho 307, 109 P.3d 161 (2005); Fish v. Smith, 131 Idaho 492,960 P.2d 175
(1998).
ANALYSIS AND HOLDING

I.

Prevailing Party.

The Court's first determination is whether there is a prevailing party. The Court notes
that the Plaintiff does not make any argument that the Defendant is not the prevailing party in
this case. After a jury trial a verdict was rendered completely in favor of the Defendant, with the
jury concluding that there was no violation of FELA on the part of the Defendant. The Court
easily concludes that Defendant is the prevailing party in this matter.
II.

Costs as a Matter of Right. Preliminarily, the Court notes that Plaintiff argues

that Defendant should not be awarded any costs because it would be "fundamentally unfair' after
"balancing the equities" to award any costs. Plaintiff cites no authority for this "fundamental
fairness" argument. The Plaintiff brought this case, seeking the recovery of substantial sums.
There is always a risk that a party may not prevail and, in so doing, subject themselves to the
award of costs. Just because it may be possible that one party has more resources than another is
not a basis, in the Court's view, to disallow all costs. Although some discretion is permitted,
costs as a matter of right "shall" be awarded unless they were "not reasonably incurred; were
incurred for the purpose of harassment; were incurred in bad faith; or were incurred for the
purpose of increasing the costs to any other party." The Court will review Plaintiffs objections
in light of this standard.

Register CV-2009-4313-PI
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Rule 54(d)(l)(C) lists the costs the prevailing party are entitled to as a matter ofright.
Defendant seeks the following costs to which there is no specific objection: l) Court filing fee $58; 2) Expert witness fees for Dr. Wathne - $1750, Stephen Morrissey - $1059, and Michael
Freeman - $1750; 3) Deposition expenses (reporting fee and written transcript) of the Plaintiff $1356.74, Dr. Wathne - $559, Stephen Morrissey - $764, Michael Freeman - $826.05, Al Davis $117.15, Stephen Morrissey trial deposition - $396.75, Michael Freeman trial deposition $341.25, Gary Brandt trial deposition - $179.55, Kevin O'Neal trial deposition

$64.40, and

Jeffrey Opp trial deposition - $172.25. The Court finds that all these costs were reasonably
incurred and they will be awarded as a matter of right, totaling $9394.14.
Defendant seeks the recovery of certain costs for "preparation of exhibits," totaling
$351.56. Rule 54(d)(l)(C)(6) provides for recovery of the "reasonable costs of the preparation
of models, maps, pictures, photographs, or other exhibits admitted in evidence as exhibits in a
hearing or trial of an action" not to exceed $500. Plaintiff objects to these costs arguing that they
relate to video depositions and were not exhibits. The Court agrees with the objection. These
costs were to prepare certain exhibits to allow enhanced display to the jury, such as highlighting
certain portions during examination of witnesses. The enhancements were not exhibits but
assisted the Defendant in trial presentation. The Court concludes that they are not awardable as a
matter of right and will be considered under the category of discretionary costs.
Defendant seeks expert witness fees for Dr. Hegmann and Bob Van Iderstine of $2000
each, the maximum allowed under the rule. Plaintiff does not assert that these expenses were not

Register CV-2009-4313-PI
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paid, but claims that they are exorbitant and that there was no trial testimony that they were paid.
The Court concludes that the Defendant's submissions are adequate and that these costs were
reasonable incurred. They will be allowed, totaling $4000.
Defendant seeks the video deposition expenses of two depositions of the Plaintiff,
totaling $1679.00 (there is no objection to the original transcripts of these depositions as noted
above). Plaintiff objects to the video portion of these costs. The Court concludes that the video
expense portion of the Plaintiff's depositions was not reasonably incurred. Plaintiff was certain
to appear and testify at trial so video recording of his depositions was unnecessary. The Court
declines to award these costs as a matter of right but they will be considered discretionary costs.
Plaintiff took a variety of video trial depositions, all of which were played to the jury at
trial. Defendant participated in those depositions and seeks the costs of a copy of the video for
each one, totaling $635.00. These witnesses were Stephen Morrissey, Michael Freeman, Gary
Brandt, Kevin O'Neal and Jeff Opp (again there is no objection the transcription copy of the
deposition as noted above). The Plaintiff objects to the costs of the video copy. The Court
disagrees and concludes that when the Plaintiff took video depositions for trial it was reasonable
for the Defendant to obtain a copy of the video for each deposition. These costs will be allowed
as a matter of right.
Based on the rulings above, the Court awards costs, as a matter of right, totaling
$14,029.14.

III.

Discretionary Costs. Discretionary costs are awarded if the Court finds that they

were necessary, exceptional and reasonably incurred, and should, in the interests of justice, be
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assessed. The burden is on the party seeking the costs to make an adequate showing on all these
elements, and the determination of whether to award such costs is within the Court's discretion. 1
Defendants seek discretionary costs (including costs sought as a matter of right but shifted to the
discretionary category above) consisting of: $351.56 for "preparation of exhibists," $1679 for
the video portion of Plaintifrs two depositions; $1421.57 for the travel expenses of Steve
Densley; 1057.58 for the travel expenses of Tom Hayden; and $1715.40 for the travel expenses
of George Page to the trial site even though he was not called as a witness. The Court does note
that no particular argument or evidence is offered to support the discretionary expenses claimed.
While the Court finds that the costs claimed are necessary and reasonable, in the ordinary course
of defending this litigation, the Court cannot conclude that any of the discretionary expenses
claimed are "exceptional." FELA cases are travel and expert witness intensive in the ordinary
course. The expenses claimed are those typically and customarily incurred in the defense of such
claims. There is no particular assertion here that would turn this type of expense, normally
incurred in this type of case, into exceptional ones. In addition, the case itself was somewhat
typical and not exceptional. Therefore, the request for discretionary costs is DENIED.

CONCLUSION
Based on the foregoing, the Court awards costs to the Defendant in the amount of
$14,029.14.
IT IS SO ORDERED.

Automobile Club Ins. Co. v. Jackson, 124 Idaho 874, 880, 865 P.2d 965,971 (1993); Beco Construction Co. v.
Harper Contracting, Inc., 130 Idaho 4, 11,936 P.2d 202,209 (Ct.App. 1997).
1
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DATED June 19, 2012.

~

STEPENS.DUNN
District Judge

CERTIFICATE OF SERVICE

)1

\9

I HEREBY CERTIFY that on the
day of <,,
ri
, 2012, I
served a true and correct copy of the foregoing document upon each of the following individuals
in the manner indicated.
Reed W. Larsen
COOPER & LARSEN
P.O. Box 4229
Pocatello, ID 83205-4229

(1U.S. Mail
( ) Overnight Delivery
( ) Hand Deliver
( ) Facsimile

Steven T. Densley
Union Pacific Railroad Co.
280 S. 400 W., Suite 250
Salt Lake City, UT 84101

(/j U.S. Mail

DATEDthis

\9

( ) Overnight Delivery
( ) Hand Deliver
( ) Facsimile

dayof _ _ _
,........,.-\....,_Jc.a.....L>oDf__,.---~,2012.
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IN THE DISTRICT OF THE SIXTH JUDICIAL

STATE OF IDAHO

vs.

OF
LODGING

UNION PACIFIC RAILROAD

SUPREME COURT CASE NO. 39991-2012
DISTRICT COURT CASE NO. 2009-4313-PI

The transcript in the above entitled matter
consisting of 445 pages was lodged with the District
Court Clerk at the Bannock County Courthouse in
Pocatello, Idaho, on the 30th day of August, 2012.
The following hearing(s) were lodged:
May 14, 2012 - May 17, 2012, requested portions of
trial transcript.

DATED this 30th day of August, 2012.
Via:
(XX) Hand-Delivery
( ) U.S. Mail
(XX) Electronic Copy to ISC/COA; BCCO; AG; SAPD
(S i gnature of Reporter)
SHEILA T. FISH, RPR, CSR
(Typed name of Reporter)

Cc:
Di ane Cano, Bannock Co. Appe l lat e Clerk
ISC/COA-Klondy L.
I SC/COA-Karel L.
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IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK

CRAIG L. MULFORD, an individual
Plaintiff-Appellant,
vs.
UNION PACIFIC RAILROAD, a foreign
Corporation,
Defendant-Respondent,

_________

)
)
)
)
)
)
)
)
)
)
)

Supreme Court No. 39991-2012

CLERK'S CERTIFICATE

I, DALE HATCH, Clerk of the District Court of the Sixth Judicial District, of
the State of Idaho, in and for the County of Bannock, do hereby certify that the
above and foregoing record in the above-entitled cause was compiled and bound
under my direction as, and is a true, full, and correct record of the pleadings and
documents as are automatically required under Rule 28 of the Idaho appellate
Rules.
I do further certify that all exhibits, offered or admitted in the aboveentitled cause, will be duly lodged with the Clerk of the Supreme Court along
with the court reporter's transcript and the clerk's record as required by Rule 31
of the Idaho Appellate Rules.
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IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal

(Seal)
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IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK

CRAIG L. MULFORD, an individual

)
)
)
)
)

Plaintiff -Appellant,
vs.

Supreme Court No. 39991-2012
CERTIFICATE OF EXHIBITS

)

UNION PACIFIC RAILROAD, a foreign
Corporation,
Defendant - Appellant,

_________

)
)
)
)
)

I, DALE HATCH, the duly elected, qualified and acting Clerk of the District
Court of the Sixth Judicial District of the State of Idaho, in and for the County of
Bannock, do hereby certify that the following are the original exhibits marked for
identification and introduced in evidence at trial of the above and foregoing
cause, to wit:

DEFENDANT'S EXHIBITS
F.

Diagram (Mulford Deposition Exhibit 3)

N.

Any non-objectionable exhibits identified by Plaintiff (Formerly F2)

0.

Any non-objectionable item made an exhibit at any of the depositions taken in
this matter. (Formerly Fl)

PLAINTIFF'S EXHIBITS
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I.

Medical records from Pocatello Orthopaedics & Sports Medicine - Richard A.
Wathne, M.D.

2.

Medical records from Portneuf Medical Center.

3.

Medical records from Advanced Performance Physical Therapy.

4.

Medical records from Rocky Mountain Surgery Center.

6.

Medical records from Columbus Community Hospital.

7A.

Report of Personal Injury or Occupational Illness June 24, 2008.

7B.

Reports of Personal Injury or Occupational Illness -March 28, 2009.

7C.

Reports of Personal Injury or Occupational Illness - June 8, 2008.

8.

Curriculum vitae of Stephen J. Morrissey, Ph.D.

10.

Site visit photographs taken by Stephen J. Morrissey, Ph. D.

11.

Illustrative charts by Jeffrey B. Opp.

12.

Curriculum vitae of Michael D. Freman, Ph.D.

13.

Plaintifrs W-2s

21.

Union Pacific Work Equipment Mechanic Job Description Brief.

28.

Injury/Illness Status Report by Craig Mulford dated June 10, 2009.

29.

Letter from Aletha Ellison to Craig Mulford dated October 22, 2009.

30.

August, 2009 batwing photograph.

31.

Illustrative virtual schematic of the knee.

I FURTHER CERTIFY that the above exhibits are attached to, and made a
part of, the original transcript on appeal in said cause.
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IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal
of said Court, this the,~c) day

(Seal)
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IN THE DISTRICT COURT OF THE SIXTH JUDICIAL DISTRICT OF THE
STATE OF IDAHO, IN AND FOR THE COUNTY OF BANNOCK

CRAIG L. MULFORD, an indiVidual
Plaintiff-Appellant,
vs.
UNION PACIAC RAILROAD, a foreign
Corporation,

_________
Defendant-Respondent,

)
)
)
)
)
)
)
)
)
)
)

Supreme Court No. 39991-2012

CERTIFICATE OF SERVICE

I, DALE HATCH, Clerk of the District Court of the Sixth Judicial District, of
the State of Idaho, in and for the County of Bannock, do hereby certify that I
have personally served or mailed, by United States mail, one copy of the
REPORTER'S TRANSCRIPT and CLERK'S RECORD to each of the Attorneys of
Record in this cause as follows:
Reed W. Larsen
COOPER & LARSEN, CHARTERED
Post Office Box 4229
Pocatello, Idaho 83205-4229

Steven T. Densley
UNION PACIFIC RAILROAD COMPANY
280 South 400 West, Suite 250
Salt Lake City, UT 84101

IN WITNESS WHEREOF, I have hereunto set my hand and affixed the seal

(Seal)

CERTIFICATE OF SERVICE
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